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The Judicial Review on Disputes of Patent Validity
- A Focus on Analysis of the United States, Japan and Taiwan Law
Student: Kuo-Cheng Chen Advisor: Dr. Shang-Jyh Liu

Graduate Institute of Management of Technology
National Chiao Tung University

Abstract

The essay analyzes judicial review on disputes of patent validity in patent
prosecution and post-grant process including analysis of administrative and civil
procedure; and addresses the approach taken to deal issues of patent validity between
two procedures.in the legal system and practice among the United States, Japan and
Taiwan to explore feasibility of harmonizing judgment disparity on patent validity. In
addition, the Article presents preliminary proposal for dealing with disputing issues of
patent validity occurred on the performance of Intellectual Property Court after the
implementation of Intellectual Property Case Adjudication Act to provide informative
reference for further legal research and patent practice.

Chapter | of this paper offers an introduction. Secondly the chapter makes a
presentation on legal systems of the United States, Japan and Taiwan respectively to
understand relative status on disputing issues of patent prosecution in different legal
framework as a basis for further related discussion. Chapter III discusses the
feasible measures taken to deal with disputing issues of patent validity under the
legal and practice in the United States ,Japan and Taiwan. The forth chapter makes
an analysis on possibility of harmonizing judgment disparity regarding conflicting
issues of the patent validity according to the legal systems of the United States,
Japan and Taiwan. Fifth chapter concludes with a preliminary proposal for the
solution to the related disputing issues of patent validity based on foregoing
discussion under legal and practice of the United States, Japan and Taiwan.

Key Words: Patent, Disputes of Validity, Judicial Review, Intellectual Property, and
Judgment Disparity.
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2.1 REEHIUSHEEAER

FEEIHHMET AN RERETT Bl /A28  SURMHB AR E E R - NKEETT
R Z AR BT ES  AEBZFKENEEE - AR 2HEE %
BRI Ry B EL A TR O AR R i TR ey » S B1ERR &2 - bR
2 AT Ry AEEPRENE EEAWEES (RIS T B Z
o Ho o R AR [R] e 6 R e PR Ao & FE R AR TR 2 #UAET
B —EERH T T R BTEERE  (ERZ (AT BT Ryl A 2 B PREAPE E - AIZATY
FE—DIATET BB R T FEs RENEROE P « IWERL B AR (TR TR
ME » EEe L ERRENE ER S REd T BUR 77 Z FIE -

REIEH 5 Z 2 B B TSR B S AR PE e o e B A S A B
HWEARE E A SR N IRIGET AR WA TR 2 alAE A - 52H
SN A IE e s A a5 2 B R A e SRR T T B T Ry (RIAEE i 77) 2
AEERG s A ETERE - SCEBEA R AR T ARG SE » Z SRk
FAE R E (3 B HE - B BT I LS e F 2 2 A A
R AR < B > T IILARE i 2 DN - SR SR HH B A B2 > A RHEE R
THZAEIE - S DU B F o AR BRI 5% - TR IR B SR A R G A 55 KT E 1R
KBRS T BN (R LB R ) s PRa IR - BUN GBI AR B -

3~ BHFT L - LTS L D NUIBAET ~ AT OREZRTHIENTE S -

W BN TEETA AT E AR 2RA 3313 ¢

11 5 U.S.C.A. § 702(1976)(“A person suffering legal wrong because of agency action, or adversely
affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial
review thereof.”).

12 5 U.S.C.A. § 704(1966)(“Agency action made reviewable by statute and final agency action for
which there is no other adequate remedy in a court are subject to judicial review.”).
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2.1.1 BNHFEEFEEE

EEEF B GAEREAEEERY - SHBERS TEAE - TEF
Hish B A EA G B Z 8 (examiner) BT AT HFEA:1% -
REGI T EFEE O RS - EHEFHEEE 5 BHEAHETE - B LA
Y (35 U.S.C8 101) 5 2. /M EEE AM: (35 US.C8101) 5 3 HrealE (35 US.C§
102) 5 4.3 (35U0.S.C8103) ; 5.784508% (35U.S.C.§112) © - EEFHEHF|H
LB IREREANESS 101 BRE > FHHEEE UL A VR - #4258 -
BB - SO LTI A VSR ey FRAE > — B IR S B EUS B A -
ERAGRRE - 3REH T EBDATTEAAIEER © S5 2E Bl 5 = AR /E Diamond v.
Chakrabarty —Z& - REASEBIEAFFESS 101 PR ol BAIEER @5 KFRE THIA B
Y WL REUEAT e =B A AR BRI A R S BB R T A A
HELEY SRR Z FE » B2 Tl BRI ERRR R R - BEZAKIESER] 2011 R
F# L (Patent Reform Act of 2011) - SEBIEFLARE (35K /D ~ #7A# (E iT
RS e NBSAHER R 2 188" o Rl BB BRI E 2 (& IE O [m A B A 2
F2 A > YRoRAIL - SEERERI FEEE nT BRI - SRR B B -
B BARFIAME Cutility) - FRIFH SRRV ST F ST A7 - SHIEEE
FIp Al & DA B BT S A S A 55 o (RlIIE - SEBUEFE 5 A 14
B B IR 5 .

g EEEFHEE S Z IR 23 & > % 2013 4 3 A 16 F AR 5855
ST BRI FAE AR —F - BB E HEE AR HEEH Ea~ A
TR o i EE IR B BB 2 B T 5%, Canticipation) © X
S MR (non-obviousness » BIFEEHI 2 k) FOK - HECEAE A &2
FREETRETTHE D - SRE S AT M Ay B R O B T A e = A e

16 35 U.S.C.§ 2(a)(2), (b)(1)(2012).
1735 U.S.C.88 131-132(2012).
18 Kristen Dietly, LIGHTENING THE LOAD: WHETHER THE BURDEN OF PROOF FOR
OVERCOMING A PATENT'S PRESUMPTION OF VALIDITY SHOULD BE LOWERED,78 FORDHAM
L. Rev. 2615,2619(2010).
19 See 35 U.S.C.8§ 101(1952) : Whoever invents or discovers any new and useful process, machine,
manufacture, or composition of matter, or any new and useful improvement thereof, may obtain a
patent therefor, subject to the conditions and requirements of this title.
20 See Diamond v. Chakrabarty, 447 U.S. 303,309(1980)(stating the Committee Reports
accompanying the 1952 Act inform us that Congress intended statutory subject matter to “include
anything under the sun that is made by man.”).
2 £E] 2011 A BRI &£ (Patent Reform Act of 2011)§14 ~ §33 287 -
2 REIHEFES 24 (RS -
23 See Robert Patrick Merges & John Fitzgerald Duffy, Patent Law and Policy: Cases and Materials
360 at 207(4th ed. 2007).Citing from Kristen Dietly supra note 18, at note 30.
2 35 U.S.C.A. 102(b). Rt » EEHEFEH 2011 FFEF]KE % (Patent Reform Act of 2011){&1E7% »
B i S HA BB SR R (first-inventor-to-file) 5 A ZE0RAT H #C 18 & H 12 BH & -
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Graham v Deere —ZEFTHEH BRI Graham RZEAVEE” » JREIEIE SRR Ty
» SERTRE TS RS AR E A R - ROl K o UK TSM
(teaching,suggestion, motivation ) HIFAZE(F: » IR E 2 B ERURTFALEON ~ ek
R AR AT DA & > B DAGE R B - TR 2Bl B s 2 PE KSR v. Teleflex
—ZEAERRAT > EEIHEFFERRF T (MPEP) 55 2142 (6555 T 3 TEMETLEEIM
S5 (BIREAED 1) 2 HIEHEAE - JREN 1 eAi R iy B~ st (e (S Eiat
EHHRER ¢ 2 RIS EEARE 3R AR « BRSPS KIEN R -
iy » IR EEBAE KSR v. Teleflex —ZE% TSM B ZE- A TR AT R - 25
B = AR KSR ZE hRn 2 P A S A A ER L R i S g E AT 7
KB > ATl S R FIEREE - Al fE it —3 K IEAE A T AR © Wil
BB EIEAE R T E H NI EBANMER 8IS  BEREZA
A B E AN EORAEPHE T AR & BA0A G b7 K e s i Ry BR
71 EARRHVATREEETR - B R A FoRERHVEETR T 5e R 2 FRIE TN &
2R BINRFRE EEERE S B MBI IEE - KSR —ZEH A
ARV ES M EE A E RN E THE & EE T 2R AR
TIRETCIFINEL G » AR S E e i P M 2 NS 1R = > ERIEFPIE R AN
ELET M e SR FR 35 2 Z2 RN R K > R FI S L S E VA E B
JESRHE " - A EBIEFHE 25 5 B BB LLERME (enablement) » fK35E]
BAES 112 (FHE > HAERHEETESEFNERRIE LAY - 5 - 8
BB HENI FHRE (S FT fB Fe firiis . A LA eSS ~ 5 > 77 2R 7 FE R A
IR EREE RN o B e 2 I8 B (5 1 DAL 1 BRI RS A\ Bl 25
FICRE » ANPRE BT B R ER S MEYMERBE X E > EiifsE 2T -
AR T A B iy (R B M 2 2215 0 H B N U = BRI ARIHfE 5 i
EEAA RSN R E NI S R RIS R B A ARz 45 2 [
FaFaAR AT o Rt F s Er2eT R nv4E R - 356 2011 FEEFEEEE (Patent

% Graham v. John Deere Co. of Kansas City,383 U.S. 1, 86 S.Ct. 684(1966).
® MPEP§2142(2008).
27 KSR Intern. Co. v. Teleflex Inc, 550 U.S. 398, 127 S.Ct. 1727(2009).
28 «any need or problem known in the field of endeavor at the time of invention and addressed by the
patent can provide a reason for combining the elements in the manner claimed.” See KSR, 550 U.S.
398, at 420.
2 1d. at 420-421.
30 See Theresa Stadheim, HOW KSR v. TELEFLEX WILL AFFECT PATENT PROSECUTION IN THE
ELECTRICAL AND MECHANICAL ARTS, 91 J. PAT. & TRADEMARK OFF. SOC'Y 142(2009).
31 35 U.S.C.8 112. K3 - {{xiB 35K 2011 S A & %4 (Patent Reform Act of 2011) - A8 TR EE
JifEEE - BERERGS A ER 2 S (HASECATEA - AR RS -
32 Application of Nelson, 280 F.2d 172,184(C.C.P.A.1960) (“There always exists, on the part of some
people, a selfish desire to obtain patent protection without making a full disclosure, which the law, in
the public interest, must guard against. Hence section 112 calls for description in ‘full, clear, concise,
and exact terms' and the ‘best mode’ requirement does not permit an inventor to disclose only what he
knows to be his second-best embodiment, retaining the best for himself”).
33 Hung H. Bui, Esq, AN OVERVIEW OF PATENT REFORM ACT OF 2011: NAVIGATING THE
LEAHY-SMITH AMERICA INVENTS ACT INCLUDING EFFECTIVE DATES FOR PATENT
REFORM, 93 J. PAT. & TRADEMARK OFF. SOC'Y 441(2011).
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Reform Act of 2011) {ZIEHFNES 282 (1) (A) FRFUE » Kia 88 e A = HER:
AME R B EE AN A GHIT ZFH - B R R 8B B EAES
112 REFIHEE Z B o TRENAIASE R A FER R > AP Efe S AR B A S -
Ha— EAETEHN » QA ELUR B 8E R EAREU F RS Z R -
IEE B[] S FR 5 B — R BB R BRI R ER 2 - TAE R BB s > B
L -

FE [ A FHEE BRI T BRI 2 B A EE SRS B preponderance of
the evidence standard ) * o FEBIEFFEKIE B 2 B E - P EFEIEEGERE
—IEAE o JREEER T — R (A el A @~ B S8 R - BRI EGE R ERY - Py
BRAT T A B (AR~ BRI ~ JEEIm SR NEFZ A
A YRBERE RN ARG 2 B A T e E A A EE A B IE
B o MBEFA B EEATEF 2 55 S B RRESAE IR T A > 7R
RIS A e pidseflo B sl i5 B0k 2 RG> gEsKIR A Al A M B G A RE MR » A
Z B HER A% B A

EEFRFFIEFR A EENERRR . BoadolaZE4d (Application
Division) #&2 HEE e f mif T a2 M - 418 BIE#H » &% T CHfE
HAR - WERAHIE - ARG FEAIFRL < FHaE H (filing date) » = HEFH A4 T
FHHITHRE - 7 FAHFHKRBEREEE R Z R (i KR E R sl EEE
Hr BEZEEE - ZENE S AR FEAE—TEEEKREE QI R

(file wrapper) * ° HBEZE BIEHE T B RO o DU H 2 B DU ER
Frea 38— A R Al o 25383 — HER B 280 » A o] 2R RS A\ e
B2 B ERES o HIPTES (restriction requirement) ™ o

—MRESBNRGFZEFEE N EREEE - BAMRRE R A A
A+ TR R R R =5 T AR 2 5 U (Office Actions ) ™ » EIFE & T EECF]
HIEEIR L K23 (objections ) R (rejections ) * - EBHEFHEEEEZ SN

34 See U.s. Patent and Trademark Office, Manual of Patent Examination and Procedure § 706(8" ed. ,
7" rev. 2008)( I. UNIFORM APPLICATION OF THE PATENTABILITY STANDARD.... The
standard to be applied in all cases is the "preponderance of the evidence" test. In other words, an
examiner should reject a claim if, in view of the prior art and evidence of record, it is more likely than
not that the claim is unpatentable).

% 1d.

% See F.ScOTT KIEFF, PAULINE NEWMAN, HERBERT. SCHWARTZ, HENRY E. SMITH, PRINCIPLES OF
PATENT LAW: CASES AND MATERIALS, 102-103. (4™ ed. 2008)

37 37 C.F.R. § 1.53(b)(2009).

3 MPEP CHAPTER 800.

¥ EREWMZBENFEERR 2N T EERERT BRI E-DIEEE R,
A HEA (2011 4 12 ) -

40 See IRAH H. DONNER, PATENT PROSECUTION LAW: PRACTICE, AND PROCEDURE 299, BNA
Books(6th ed.,vol. 1 2009) ; F.ScoTT KIEFF, et.al. supro note 36, at 105.
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BT ERSEER - AESE | RKEERR"  BATEFZEA (aNotice
of Allowability ) 4p > K725 | KEEE Rl &t % (objections) K
T (rejections) BR” - HF|HFAFRIEEZBNFE - REECAERRR -
EHEHEFNEE (amendment ) EVHEHE7E (response) o 5 HH a5 A FrHeH > A
BIESEE  KFEZ EFAERATEEFE AIEEZ ERIHZE—X
BEBER  WEE 2 REEE R BETHTT REIEE T - BRI EE RN HF KIAH
EHBHNEEEVFEEEZES ) RESERAEAEK > HENE 4 TEEEE - F 1
EEEHRE  E 2 2 BEFEEEN 2 LT EZEZ &8 (Board of Patent Appeals
and Interferences > % BPAI®) F53KKUFE" 28 3 PR ATAE 2 35 K IE HU M H 63
SEOKIE 5B 4 (R EUEHEEEE" « AfkiE BPAL $EE L B ATTA 2{EA
HAR THeH 57 (Apppeal Brief) » & ulIE®E 7(E H - $H¥f LifE > FEER
BPHEERE (Examiner’ s Answer) @ Hi5 NS EZ B ERTIE 2w -
FHEE AISHY 2 {8 A e 2 i -

EE e ZEZEE (BPAD GHER - BFE & - BEEER - ZF(T
EHEO B BEATESOAEGHERE REGIE RNE Rk WE S f#
TR AR S R gE e EE LR B E R L S g T - BEE AR AR
EHEFEFERFZRE » PIR 35 US.C§ 135 (a) #izessia s alfEayiEs:
MR ATEFIM" - B— LR FRE 2 Ve REIFIRZ = {7 BPAL % & 3:[H
o L BPAI iR E A TEMES <8 FRIRIES:EE 35 US.C. §6 f5/F BPAI
Z BN EATHE B S TBEGOA E (T « BPAL jA & E e Pt > 4l
f g A EE (merits panels) * » B#EEEE (motion panels ) * ~ #&AE (expanded panels )

41 37 C.F.R. § 1.104(2009);MPEP. § 707(2010).
42 |7 %t (objections) & &= (rejections) Bz 77 2 [&4) » H] 2% MPEP §706.01(2010).
43 BEKY Board of Patent Appeals and Interferences A2 A LefE FHFZE S - 55 LT EZE
ZEg > NHM LR B - Lk 2 FraE Appeal B HEHTT EURES A 0L E R Ak RO
127 BRI TR 2 SR > MIEERERUE £ LafHlRE « 21 interference - HaE Ry " 28 | -
"B BT R > BN interference (R AERT ([EECRI(E LA L S R A B ERFRIET
(interference proceeding ) FRIEMTRE - BN BLEERy THZE | o MEMCSEE] 2011 FF SR A (Patent
Reform Act of 2011)2f 6 R#E » BRI LaF B EZE 2 B 8 Uil Ry B RIEE H & _E3h 2 & (Patent
Trial and Appeal Board, PTAB) » H HAZE5EAm HEE 12 (HHE1 2012 429 A 16 H& {7 -
4 35 U.S.C. § 134(a)(2002).
4 F.ScoTT KIEFF, et.al. supro note 36, at 107.
4% 1d.
47 See 35 U.S.C.§ 6(3)(2002).
48 See 35 U.S.C.§ 6(0)(2002).
9 d.
50 MPEP § 1002.02()(2010).
I EAEREEE SHRIRMER DAF Tt 2 307 2 5. BOARD OF PATENT APPEAL AND
INTERFERENCE STANDARD OPERATING PROCEDURE 1(REVISION 13)zF 1 -
2 IR EAEN 0 3 ALEAENEESIE - EIRIER tF a5t E (interlocutory orders) = £ &,
BOARD OF PATENT APPEAL AND INTERFERENCE STANDARD OPERATING PROCEDURE
1(REVISION 13):F: 2 -
9



Yo iBH FETEGECAE SR AR BT EE - e BB RE - B
s~ FEF (ex parte appeal ) o fESEHEE A HIEHEEA 2 FTF (ex parte
and inter partes reexamination appeals ) Z FUAREFAE 2 4HEE  TMAE FATLITEG
AEFEIR - ZEREZRFHREE  BENEEETEEAEREIR—OL (ZEEET
%) FHERFHRTESIE - BARIEARE - FlUZE eGSR R
BEBEHNE - FAEZEg B EE PR TBEONELEENE FF
BFE AN E R > AR A OAEE (Expanded Panel ) o 28 A rTHSAH BB
TREE o IRMAHFEATEECAERE” « EAEE 240 0 B A E TR
FEHEHRIFETEEOIE - M TEREOAEFEIREG 2 TEEOAE (EES
BEITEGRE) 7 o EEF IR 2R EAE . 35 A AL

(interference procedure) © EZEIRFPARFEIN LB FFES 135 5% - HNEER
2013 4F 3 A 16 HAlfa BRSBTS > RIL > EEFEEEEF + > 5B EHpEi
[ 2 BH B A1 B GE B s — R B A1 FR 5 > S8 IR E] > BB S — (R (R i 12 A U A HA
[ = 5% B BT B AR DA B0 55 A0 28R » S5 B SR | R AR = L S 2 R BB0K [ FR 35 A B0
FIREN o BRI MBI AR BB &S5 FE G » GHEE L EREE
FEBORE » MR iV E e N INEFIREA - Al R E AR KIH 2
Ry o

H 2012 4F 9 A 16 Hi&» f{SEE] 2011 F-F A Patent Reform Act of 2011)
56 fRE » FHIEHA K FaiZ B9 (Patent Trial and Appeal Board) ik =2 5
FlEi R » BHE R - Bt - SATBEOAE K - BEFTEEAEGH
N R RV BRI - WIE BT e 0 AR AR R EE T - FAIEE
H PR ES - ZBZRG B | BN HE A AER LT BEFEZENK
BRES 134 (a) BRATEEEFHFE AR ZAE 2B EMREAES 134 (b) f#R
FERRE Y L3F o 3ITIRERLESE 135 (R SHERER © 4B TIREFESE 31

S i 3 U B EMHREY S5EE - 2R BOARD OF PATENT APPEAL AND INTERFERENCE
STANDARD OPERATING PROCEDURE 1(REVISION 13)zF 3 ©
54
“ 14
% BOARD OF PATENT APPEAL AND INTERFERENCE STANDARD OPERATING
PROCEDURE 1(REVISION 13), II.
5 1d.
%8 35 U.S.C.§ 135 (a)(2002)(“Whenever an application is made for a patent which, in the opinion of
the Director, would interfere with any pending application, or with any unexpired patent, an
interference may be declared and the Director shall give notice of such declaration to the applicants, or
applicant and patentee, as the case may be. The Board of Patent Appeals and Interferences shall
determine questions of priority of the inventions and may determine questions of patentability. 2011
Amendments. Pub.L. 112-29, § 3(i), rewrote the section, which formerly read:“§ 135. Interferences“(a)
Whenever an application is made for a patent which, in the opinion of the Director, would interfere
with any pending application, or with any unexpired patent, an interference may be declared and the
Director shall give notice of such declaration to the applicants, or applicant and patentee, as the case
may be. The Board of Patent Appeals and Interferences shall determine questions of priority of the
inventions and may determine questions of patentability”).
% 35 U.S.C.§ 135(a)(2002).
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B 53 EANIEEER R REFEES - HE— L8 HEER - HERE
TR A ISEEER - B/ Ul 3 1R B8 2% BN EREIZEE - 1
[EREH N LR B g EH GmIE 2 F R - AR BPAL FT248 Z (TR
AR TS ~ MR BUE - BETIRE B BPAT YA RS9 R A
FHR EHEEGHR2E" -

1982 4F 10 A 1 HEA& - £ 2011 49 H 16 HAT - BAHEE N B =R E AR
EREAEENFGE 2 FENRE - 158 BPAL _L3T - #f BPAI ZIRERRE » 15
RERFSREIEALES 141 FRAUE - SRR ESRARE (CAFC) i > &
FHEE MRS 141 5[ CAFC #EFRME o HBIAREFHKEAE 145 FRMUE - [HEHmEL
SERFE I T AR R R BREAT o FAIRIEE A B BPAL 2R EARRE - 40
REERRFZEFENE 141 fFRAFE - [AREFRaE EafRAle (CAFC) #E5TF
Ale] BRI R SRR #vS - s RRATEE Z MR ChAht 60 H) [FEF
Lo R G ST AR R SRARE R « & X REB LI
BAREREEA (EEN SRR T BRI » JEE n] HI 2 BRI 55 A 2 55
KIFAETERT  EFHSAERFE N TR ZFRKERE Y - _FREEZEE Bk
TEE NPT Z55 K ENE Y e R B FIAR R N RS20 SA » I S
RE(THEEAEEE - Tl FrAfiEFEgrE LSl agA g - 1
A AL e BRI T 7A R L FAE . ESVE AL R I s E 5k
" o (A 5 A R KBS F R e SRR sy © kA B RS E A
£ E5fF o M BB m S EEan R i R A e ek (R A TARE KRUR » VAR
REMN AL E A s LB EIE SR T H s \ M EA IR E fER e _LaE
Fp 2 #6150 i IE Bllae liEss SR 0E BT fCHEEE - AL - BiaZ G F e o
Pl B ) EFR D 2 5T > HA RS < 2011 4E 9 F 16 H L& » k35 2011
FEEFIMHE (Patent Reform Act of 2011) &5 145 fRAUE » HIEE AR AR FEEIEA
FHA R L BEEE 134 (a) R EFFZER  FRIEER CAFC _EFFLUSN - 15

60 35 U.S.C.§ 6.(a)(2012)(In general.--There shall be in the Office a Patent Trial and Appeal Board.
The Director, the Deputy Director, the Commissioner for Patents, the Commissioner for Trademarks,
and the administrative patent judges shall constitute the Patent Trial and Appeal Board. The
administrative patent judges shall be persons of competent legal knowledge and scientific ability who
are appointed by the Secretary, in consultation with the Director. Any reference in any Federal law,
Executive order, rule, regulation, or delegation of authority, or any document of or pertaining to the
Board of Patent Appeals and Interferences is deemed to refer to the Patent Trial and Appeal Board.).
61 See 35 U.S.C.§ 141(2002), however, 2011 Amendments.Section. Pub.L. 112-29, § 9(a), struck out
“United States District Court for the District of Columbia” after “, have remedy by civil action against
the Director in the” and inserted “United States District Court for the Eastern District of Virginia”.
62 See 35 U.S.C. § 145. 2011 Amendments.Section. Pub.L. 112-29, § 9(a), struck out “United States
District Court for the District of Columbia” after “, have remedy by civil action against the Director in
the” and inserted “United States District Court for the Eastern District of Virginia”.
63
“1d
85 See 28 U.S.C. § 1295(a)(4)(c)(2000).
8 Teacherson v. Patent and Trademark Office,232 F.3d 907 (Table),(C.A.Fed.,2000), Certiorari
Denied,531, U.S..997(2002) (Unpublished Disposition).
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DENEERREE RS EZFEEAEEZIEAN (R 60 H) MfESE
oo R G FES I 574 (the United States District Court for the Eastern District of
Virginia) AL EREFFALSKROE" o JRENE FA [ eHath i @R i 7 AR
RE R ER A 2 BHE I Ry 5 e no SR IR F st 7 VAR

SN IEEERTA S HEARESF (reexamination ) 2 HAHE N SFEA
FAKZB =N AIREA] LSRR B EIRFEENEE 134 RZ a8 E
E o BRI EITABSEE BT - MAEEZEFER (interference) P2
Ef—77 > AR EarEEd2eZ B g t@se i b ZE e SRR
FETEBIRRESTEA o EST A (BITE CAFCHEST# ) fREE 142 fiRIEHE L3 imaniz
Z 20 A > aofttis & 25 KLU Al R AIEE 528 146 (R e TaRaANE > I
% LErE T ELE - % FERAN CBINE CAFC #ESRE) TR s 2= w1 30 HN
RAREE 146 REEHRFIL - A LSRR 2 e KRR A AT -

RN EEZ BRETARTEMNAS 134 () RATEEER RS AT ZHE > DA
FARBFESE 134 (b) BRATEREE 2 L3 0 (48 BPAL S22 #E » Ea0FTit -
EFIFHEE A " nlEEFEEE ) (petitionable matters ) RIMZE 158 128 e B 71 P A
ERAEN > BIEEHEEE (ex pate ) ZHGFEIEF @ EHEEZEAEM T HEE
>k (any action or requirement of any examiner) 5 SfFfEAE %S K7 5 %35 (inter partes )
FEETE T H < 519 BPAL BealARHEte Lff2 a5 Ef2F (reexamination
proceeding) ; JEAREEFHAIFE 2B AR EFH R ESNEL DR RNE
EiEN M ABEEEHEEE - NIt NEEEfEEERANEEERE
Z BRI IR RO 72 B 53 sle) EE B E 2SR A e EE ST o DR E B A
B SRR 2 AR .

2.1.2 BHHHRHEEAFETAE

EREFHFEE M 1T ERER (35 US.C.§ 101) 5 2K MEsE F M (35
US.C8101) 5 37t (35U.S.C.§102) 5 4420 (35U.S.C8103) : 5.75%7
fg8E (35US.C§112) % 5 BRIZ R HEA FEEA IR 2 BUBIE » HIUIRTIL -
NRAROEIE T T BN EE B EEECE A B A 2 HEr 2 & &
5 AT R E L R B E MRS A R R T A N [FIHY HIETEAE - H7° 32 B E A
TR ECEPTIE A E A 2 HIET - RS R EE R o SEAROE LAREEREE

(substantial evidence ) 24" » A{BIARRIRE » SLAROR FAABRE#HEE (de novo)

67 See 35 U.S.C.§ 145(2012).

6 See 35 U.S.C. § 141(2002).

89 See 37 C.F.R. § 1.181(2000).

0 See In re Gartside, 203 F.3d 1305,1315(Fed. Cir.2000).
12



A TR EHE B AT E BT B 2 01T & AIREFEEERTS
Gk EERBIMMSRE - MERZEE S R o FEE" - KL - B
RS FFE R RGBS E M EORRERE - RIZ A E R AR - 2
HpTE A 2 SgE 1T -

IREBLEE RGN R > BRI b 2 vl DU A Ry AR R
"5 RSB FIME (Usefulness) BE 2305 » HBEERE" ) it Zk 258
E o GBEENE  EPUTEEZE > GEENEEATE AESER e
EBETER By AR B R B B AR B R R e MR E RS TEE R AN EE R
Ko AR  LACHTRIT AR RN 2SRRI B A R R IEAY R L 3R
e SEgm A K" o _ERASFI Ry B E oA R &R - DUk
TEELFARORRIG > B AR A HIETEE - (H SR S iR E & S B S
E% > SRS AFTIRERA S - BERTE ERISR R 2 BT » A RIEEE
&5 HI ( preponderance of the evidence ) " » FRENEEZ B S ATHEAlT ~ 55 & KL
EHEEKRIERN B AR R T RERS - BIES B - EFEFHFHGEE
it 22y BRHEERENVERMER G B HE A REELZ B 2 RERER T
AREE 3 ANZER - FEE BREEHFE A KENHFEDRS  HAS RS
MRERHE RG] - MRIEGET » SEEEFBEIEEE 2008 275 48 B FE
FIEHEE%E > EEBEAFIERAE 2000 5 6 TEHLEERE @ FIEIEERE
T 2-3 FFREHLAEE 18 /NS BB EA AR - EFEFHERISEREEER
AN BER B MG EIFPTRE B A R AIAHEIA R » S 2 SRt
GBS EIFEA > MHEN B R - 55 3 A\ BEFIE PR . SRs &
1> R E 2R A A Sk St ia S IREH BRI B - 35
BRI — H R 55 3 NSRBI A A 1SN R R 2 E e BIAH B

—.

=y

FEHEA IR EE A2 B BN - AR EAEA > AR G
BELAA AR - IR SR EB B - A E B RN B iR A A1)
SIS AR EE RIS - MIE A FaamMll - REGEE ZHEH > SR 72

7L 5 U.S.C.§ 706(2)(€)(1966).
2 See Cross v. lizuka,753 F.2d 1040, 1044,n.6(Fed.Cir.,1985).
3 See Raytheon Co. v. Roper Corp.724 F.2d 951,956(Fed.Cir,1983).
4 See Apple Computer, Inc. v. Articulate Systems, Inc.234 F.3d 14,20(Fed.Cir.,2000).
5 See Aktiebolaget Karlstads Mekaniska Werkstad v. U.S. Intern. Trade Com'n
705 F.2d 1565, 1575(Fed.Cir.,1983).
6 Graham v. John Deere Co. of Kansas City,383 U.S. 1,17(1966).
7 Kristen Dietly, LIGHTENING THE LOAD: WHETHER THE BURDEN OF PROOF FOR
OVERCOMING A PATENT'S PRESUMPTION OF VALIDITY SHOULD BE LOWERED,78 FORDHAM
L. REv. 2615,2655(2010).
78 M.P.E.P.§706(2010).
8 See Kristen Dietly supra note 77 at 2654-2655.
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FHANARE(E AR IE EL I 2 S E AR - BEENEEZ BN A EEAE 2 H
FHEEFEH P 5 ZEA: (prima facie case ) AYER} » DAAATE B RS T HART &

FIHVEH (B[ prima facie case) » &5 TEEFFHEE NS 2 G 1E RFatfd DL ve
AR HEER" - BFAHFEERECEER BRI EIHZEM (prima facie case) HVE
B BRI ASREEBEREEEZ BN 8H S H > ZE—ER
R Alfsn R A v s A R 2 5855 > B EZ BAEENSEERATASE
Yo HEBRZ BTN SIS F 8D & iEm B A s IR AZEE B o DARHE I E5F
FREE EVASEE R » 5140 » #F Bx parte Blanc —2& » Z&Z: SR 7 #8840 JEARERY
ZEBPRH - AR IR R AL B Z R0 - TR BE bR E — X B L — & AR
FEVESREH » BIRRFE W58 ZEM: (prima facie case ) HYZE(EY - SBHZ Bt AT
FHEH > MEFTaRHREE MR > WA FEE A > (FHE NS EER - —
HEEREIEL U EIHZEM: (prima facie case) AVERNIBAIEHFE A » HIHEE]

B BHZEM: (prima facie case ) WYERE 2 BEEF(TAISEEHFE A" -

N EEBF SR BOEG R BRI 2 HIET 08 B E RRE - 5 ER0S
FEREE RS (substantial evidence ) I » (5 F5 B (7] CAFC $&4E FEpRUR =" -
{EHEFHEE NS BPAI ZERIRE - AREBEBEFNESE 141 FARE - [F1EE
FoaAE FEfRABE (CARC) #ERF @ MRIKEEARE 145 [FAE » [mEHmEL no Rl it
i J77ABE( 201149 A 16 H AR k3= 2011 S F 0 F%( Patent Reform Act
of 2011) 55 145 RFLE » BREC R4S JE ot SRIE IR FI L J77ERE (the United States
District Court for the Eastern District of Virginia ) ) fEktEREFAE KROGBE: - 1
Hoith 77 ABERRN B E ZE BHINR EmE L (denovo) 1A - HE A EEH
B iR S Z B BPAL (E S 2 & 1ef (exparte) 1 BIgE AFAEEE
H S S Reds o M AEFF H ARt R &R P Rl nEF Rt it ltie = 2 561 - H
oty AL AR E R Rl E - RIRI{EEL BPAT s B (R[5 —a8
B (HEzFE—EB Ll B/E - HNEBF T AR E &R eI AT Y LS I
a3 R N 1D et A [l 1 123 A = 72 5~ N v = R N TP ot = I | =
SSiE 2 BEVLE 0 (ERKE BPAT FEIZ 4" o ZEUARTL B EIE Bdham HE A
R TRE C RHE - WO AT —RMA IEREELZ E R LI EEG 2R {fERF]
DIFEREE NGS S o Ertf B A et NEGE » A B Z 8wl Fam 2 s © 74P

8 Inre Warner. 379 F.2d 1011(1967).
81 Inre Qetiker, 977 F.2d 1443, 1447(1992).
82 In re Piasechi, 745 F.2d 1468,1472(1984).(“If rebuttal evidence of adequate weight is produced, the
holding of prima facie obviousness, being but a legal inference from previously uncontradicted
evidence, is dissipated. Regardless of whether the prima facie case could have been characterized as
strong or weak, the examiner must consider all of the evidence anew.”).
8 Ex parte Blanc, 13 USPQ 2D 1383(1989).
8 Hyatt v. Dudas 492 F.3d 1365,1370(2007).
8 Supra note 70.
8 Burlington Indus., Inc. v. Quigg, 822 F. 2d 1581, 1584(Fed. Cir. 1987).
87 Winner Int’l Royalty Corp. v. Wang, 202 F. 3d 1340,1347(Fed. Cir.2000).
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2.1.3. 1 JERIHiT R

RE 102 7 1 B 1 HIEIERTEFNES 22 6RE 2 THE #4324 > AR
FE PR 2 e piEdln NS IREAIGE AR AERE - BRIEEIEAIERAS 22
f&2E 1 IHFRS 3 3K1E S - FEERIC Y - BB FH B R R A RIZS 2 -l
MERZ SRS il A ELFEAE HHER H A BiEs H Z RIa A FEC A & 2 1l IR BFEE I
ATEFLASE 23 (FRATHE FHEBE ST FHan (R 16 A BB A 5 2 28 I S 2 B A1 FH
SHZE" o Es R R R e AR AR e < T BRI B ARl - R
&is - EHEERIE R FIYs e AR 6 2 Sl lsk g~ - AL #E Ry
FIB M EHEERTZ L Jepififit , FTeci S5 » IR E 5 R E » (RELHT A e
b FREFRTE AP B EE A RFTRIRZ R T2 eHE » B E
FE BB S AT FHER R IR FHEG A & S5 BHEGHT R SR HHEE 25 - S5 B SEA 35
BRI MR A SRR (prior art) HYFRRE » RIEATREY £ 5 RAEA[E - ES IR
72

ZE[K Hazeltine Research, Inc. v. Brenner —2Z&” » Robert Regis 72 1957 4£ 12 H 23
HEEE— RO ERRI R > 11 1959 £ 6 H 24 HEBEFEIEEEEELZE - DI H
A NFTEFNESS 103 R MR R A - BEZ BT | R RE Z B A
Carlson (No. 2,491,644) Jz Wallace (No0.2,822,526) - E.f# Carlson patent {4~

8 Supra note 86.

8 See F. ScOTT KIEFF, et. al. supra ntoe 36, at 129.

%0 BRI AT AL 2-3-19(2009 FERR) S -

N SRR TECARTE 98 FEEHFE 644 5EHL -

92 Hagzeltine Research, Inc. v. Brenner,382 U.S. 252(1965).
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fE 1 (amendment) et % & (response) © = H 7 AFTEd Z BAELESEE -
EEAZBFEERIATEENE T AIFELZANEZE —REEER B
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9 Alexander Milburn Co. v. Davis-Bournonville Co. 270 U.S. 390(1926).
% Tun-Jen Chiang, FIXING PATENT BOUNDARIES, 108 MIcH. L. REv. 523, 531(2010).
% 37 C.F.R§ 1.116(b)(2000)
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% 37 C.F.R.§ 1.116(b)(1) ~ (2) ~ (3)(2000).
% 37 C.F.R.§ 1.116(g)(2000).
% 37 C.F.R.§ 1.114(2009).
% See MPEP § 1216.01( If all claims in the case stand rejected, proceedings in the case are considered
terminated on the issue date of the Federal Circuit's mandate. Because the case is no longer considered
pending, it is ordinarily not open to subsequent amendment and prosecution by the applicant.); In re
Aoyama 656 F.3d 1293,1300(2011).
100 In re Leithem 661 F.3d 1316(2011).
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01 37 C.F.R.§ 41.50 (2011).
102 In re Leithem 661 F.3d 1316,1319(2010)(Mere reliance on the same statutory basis and the same
prior art references, alone, is insufficient to avoid making a new ground of rejection when the Board
relies on new facts and rationales not previously raised to the applicant by the examiner).
103 Supra note 100 at 1321.
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A E] e PRI - SR FR R R A A A A8 55 R (DM PRz AR B 2 IR
Al A28 > SRS R ER R SRR JEAC & 5 H S B 2 aia iz B
TeATHEALL BT > 7 AE AR A B A AT o S A R ARRRRT [ F 2 %
BBeplNE > AEla s RE B ENEFZFEE R AR Biass-KE AR
BN e e T S RS I » RG2S B 5o TR 5 BN H A AT 15 [E ST
ok o AR IR B R o7 Bl FH SR R AR A s BE R Wit - A BEE el 2B o
T - A AR &R 2B R e T A (F R R A R R PR 2 2
AR B 2B SR HH 3 AT A 2 588 - fETT SN S S R A
FSEAT A A ARy PN Rkl s E A B RS A PITS ST R4 55 SR I B
Fooy a8 2R A g IEEHRE = e SR FH 5\ &6 T — IR S i
HIZ g HECREA B 35 NS IERERF (RIRcaen KIH S R 7y B H s 2 RE e 4tk o
FHREAN R 2 AERF AR - a2 -

FAUEAMAVG PR EREUP UE A - S F A EH R A i B SRR B
& (T SRR a1 S A A B B AR A s - 4058k T (E B 2R
e JHE RiEE RSB RRETANGTR R FRE Z iy - a0-ABEE TR b

29 FARETES 167 RIEHUE * (A ~ e A UL E R S SRR A DI EFE R D E

DO L &L FH—DEERVE—DFHUIE DTN T ZDEHEHE KT L ENTERL -

FHEIEH AR 167 5% - Rt A UL ER SR F H OFRSEE L fo & &L 43

EHROSMAL ~ E—DOEERVE DU E DTN TZDFHAEH KT LI ENTE L -
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R E T R I AR - A=K RO AT F ey > UG ENA
BO& - SEm{ER—RE PSR B RN AZRE (BRI
ST R BRIty e B A00 (i FR SRR AL e AN e s » SRR aZ Al
T AN IR AR TECROR - S B AR S35 KON Z (R
UYERTA R - B SRR R B A i & N E 2 H RA BN &
FUHHSUR o MARATLL - T LIRS EAE A7 EFUIERAZ FREZ
Bog =00 nBEAERIESRGT EFRTIVGR o R BRI A RIEREA R 2 Hr i &
HIE s - A e DIEROE 2 2\ A BlAROE 2 g > (U n] 25 2 el
SR AAR] fra R B BRI 1S DU B SRR i e s At R 2 SE R F R B
aath > HH C RSB AR 2R 8% o BRI SR iR AIRE (a4 SR 3455 IR IE IR Rk
3 ST R R 2 7y o KT EAIRE A SZA M 7y - 15 DA KR
RS TBCER A DOKIBEFIERUR 2 G« St B AN HCZ
B BSARREGZ S > ARG " —BAHE ZH&E - M ERLT
BRI A NILZAE - EALESS 8LIREE LA =5~ WA Ry
PREAHHEIR T A R E R AR S R [E—5815 - 55 3 A S ettt
AL WA Z T —SAFEE ) R DOKHGEALSF I AR 2 R il
T FEBURE i BB AR R B LT

210 SRR e] Bt B BRI ) SR S AR (e s LS B - EESE S AIEN - DIERE
RSB 2 B E - BA R (R B o S5 [F] 2 45 5m - PR BRI R A 38
DSZREATEREL » 55K EEARUR - 5¥240503.322 34 -
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3EMARMEFRAEEER

HRHS% BN AR 2 25807 1l T R R A AT B A T A Fy
FE o BN REERESTA R TE R MEFP AT 34 2 BRI A R A&
B EERINATE T2 Z R MAREZ R T - ERFELEFEIS% BN
BRI TN TR AP A EE T (Reexamination) “fEFFaliA Hid
HHEFZF (Inter Partes Review ) ™ TIEEFIERM: T 28 IR » JREEsE
BRI B (AT Tl > P A% S B 3558 (Reissue ) BUIRIEERA] > FH9855 (Reissue of
Defective Patents ) ““ZFZAHREH « HEA] R BEESFAT BEHEMNAERMEZ Pkt -
A TTEF A BHAE R T e i L A 8RR (R - e EENREERE
Z HEr o NEBNAHRIRBARLLNGS SIS A AR - At 2 58 B ma =K

( Corrobotation Requirement ) > AR {E 3 & LA S8 E BRI MG H 2 5518
B > 1S-BERF S BHME (clear and conyineing ) ZHBSEHAE » NEKBITEGRATH L R E
FIER RS & » BELLE AR SE R L oREA AR IR RN - A ot >
B o MEEE 2011 FEHPEE % (Patent Reform Act of 2011) > FHEIEERF AR
B R PRz o 2 H R R T R S B NS 55 » DAR B B2 - FaA1 A
im NIEEIESE A AN Z R « HIRPRETEAA 20 ettt s 2 208 1A
DS g2 WA -

BT HARR AU s PRERUS R AR IRTT BT+ e R st 1 B
FIAHOHETRAT R (EFEET IE S AIEEAETIESEK) © MHNRRET =M KB TAEE
o R HIRSCHI BT > A= s P Rl 12 4 4 H 11 H (F L E—%f
ATEME B REREA) g A FEZEE - U ER R 16 FE IR
% BERYRRTIERSS 10445 2 3 BIERUE - I RSB EA LA A M/ G
TTHIE - B HHE R a2 MR HETE 2 5T IET HIFAEZ s2 2 MHEAEH K B
R RIREFEME SRS B E AR S 2k -

WSS R AR F:3 - BEEAENMERAFEHE - FAEH
BRI R R RIEREER  BREER ZEY U EAA
kR R B IES 2 Al A E S - EiSs  HWBUAR B =G R A% -
FAFREIAH B s 2 P B R R Z fe A AR IR A R AR B AR s il oy - e
AT EME SRS E 2R > 27T LATAL -

A GIEFRBARRESTAZ SHEEEAGNREETAT (2 E R EEEASE 16 (FHE - ¥
TRAFHAAERH ZFER - ARG ER R AN EREFRE - SqREFNES 71 REEHE
FIANZ BEFFREAE RS -
212 35 U.S.C.A. § 302(2012).
213 35 U.S.C.A. § 311(2012).
214 35 U.S.C.A. § 251(2012).
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3.1 REEMEN M FRE T AER

FEEFFERME Tk RN REEFERETA DS BT MS

IMSINTEGERA R RS 2 2 R AR - HE SR R EHEE
(Ex Parte Reexamination) EIF¥EFHZESE (Inter Partes
Reexamination) - SS{K#E3ERE 2011 F£HF|KEE (Patent Reform Act of
2011) - HjpEREVER (U.S.C.) 55 35 FINIAS 31 & - YA HEE
# (Inter Partes Review ) » AEFFEREAINE AN PLYNS 55 3 A DAEAEEITTH)
IR o FEAEAESS 10245~ 58 103 (K2 = > BB AR - 55
EBREFE 2 PR B B S B a0 8] 2 B 1F S B A e F 2 S AR < 1T
ARt FaR AT AR ER] 2011 BRSO A e 155 R RICAIR i 2 B 7
EHFIERRZ B A SR E SR AR AT R L BOA S - A2
B - DUR Al APRET

3.1.1 BZ®& (reexamination) ZHB#&

EEEFHEER BRI RSB R AN B s
(EME R RRIEE R - B FIEiES i8R 30 B (L EEREF- PO E
5,5000 £4 » i — = BN EFFFAL 2003 FRIEICE: 2 B E SN AT - 552
FEMEE A R AL B PR i B A R E RS - A i i~ PR A
R 3ASEFE R B2 R E R (F et 2 SR iR
FERAR R HES A E T EEREEESTEL - 58 Ea DESRAT 771
HERY MRS A PRI s A AV E SRS (58 ¢ INe] S Tae B a2 AR
Fr~ B A2 EEY « HIE» ¢t EHESER - BN RS THuE
ik EEIEE 2004 1E/REE T S e et om > 72235 2011 FEFETA

(Patent Reform Act of 2011 ) #A52RA BHEERIZRE 2 EE" -

215 Federal Rules of Civil Procedure Rule 8 (c) Affirmative Defenses.(1)In General.In responding to a
pleading, a party must affirmatively state any avoidance or affirmative defense, including: accord and
satisfaction; arbitration and award; assumption of risk; contributory negligence; duress; estoppel;
failure of consideration; fraud; illegality; injury by fellow servant; laches; license; payment; release; res

judicata; statute of frauds; statute of limitations; and waiver.

216 James W. Beard, A BETTER CARROT INCENTIVIZING PATENT REEXAMINATION, 1 HASTINGS

Scl. & TECH. L.J. 169, 176-177(2009).

27 1d, at 181.

218 James W. Beard, supra note 216, Brad Pedersen, POLISHING A DIAMOND IN THE ROUGH:
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2005 4 > EEHBEFEEERIL—FEENVEFEEL (Central Reexamination
Unit (CRU) DURHEFEZM  DEREAEERF 28 k—20E R
e - BT EEHBTTAFREE R 1L 2000 FETHEEMHA 3 IFEZR
3ArEEFEEE % (supervisory patent examiner) * PAKZ 10 {ZBkE - 74 2008 4 »
EE S3IEEZRE > £ 2010 FEE S UBEEZE N 6 LFE" - EhEE4L
ZEER BB EEENEEERE HTE 17 FREEKEE 5L > I
AT TBOARERE - S EEHNEFE ST B G E TIEWE K TAEEGE %
2F - MIEE BRI  — B A R AR E R EEE B ETHE - HEEE
WiEIk 2P EEH  FEA N AL R R E RN A, - EEIEF R
ER—&EE R ( Officcaction) Z4 2 IFEZE K | IFELE - FEER
HHAEF U BEEZETER > FHE 2 UHEEZ B NEE TEETERINLE
o EPBRERANEEERWBEERL S -

3.1.1.1 fietfis Z A5y

EFA EFEEFREA - 55 3 \SREFREE & ESAURE T 2 AR
FIREAEAR IS AR o ATaH A A BT AR TS AR . 6 47
NS o RS BEEEFT - SRR A SRR R FEESE - A4
HAEENEEZ #6600 « G HESE 28 570 (1RSI Z5ohiil -
RSB > RS BT 3 A Y SR RE SR TR F— L R BR - TR
EFEDER R H 3EH A SRS IRREAZ FRE LT o BN S A KIH
ENHEEEAS B 25158 0 FE A e IS A EA I < B B R Z AL (F R
B o WERIPGIERET A R EEER I EE » FREFIR R e T
T FRH T AN SRR KRR -

ﬁ

HEF RIS 2 R AR 96 3 KHIEE NIk L 50y - B BEAIEZE Pk

SUGGESTIONS FOR IMPROVING INTER PARTES REEXAMINATIONS, 91 J. PAT. & TRADEMARK
OFF. Soc'y 422, 424(2009).
219 See Robert Greene Sterne, Jon E.Wright, Lori A. Gordon, Byron L. Pickard, REEXAMINATION
PRACTICE WITH CONCURRENT DISTRICT COURT LITIGATION OR SECTION 337 USITC
INVESTIGATIONS, 11 SEDONA CONF. J. 1,61,65(2010).
220 |d
221 35 U.S.C. § 302(2012);37 C.F.R. § 1.510(2012).
222 \W. Todd Baker Oblon, Spivak, McClelland, Maier & Neustadt, LLP, EX PARTE PATENT
REEXAMINATION & PATENT REISSUE—OPPORTUNITIES AND PITFALLS, 1031 PLI/PAT 39,
46(2011).
223 37 C.F.R. § 1.552(b)( 2012).
224 35 U.S.C. §§ 301-302(2012).
225 35 1.S.C. § 303(a)(2012).
226 35 .S.C. § 303(c)(2012).
227 Robert Greene Sterne, et. Al supra note 219 at 57.
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B o T LAGRE™ o HPTER L E Ry 5 58 2 Se iRl - (2 T 6 ESeRT 2 B EETR]
tE R o B ER AN DA PR A A % 5 (582 Se A A B R th A an » B /D — 2
SOMIEE S KIFAERE M R Rtk > AR AIC 2 325 [RE RN Ry AR 2 2 — 800 - HHEE Ak
i 7 AR ERR P HER AN ERGT - AR S A S R AR SR T AR
% HIARNHGE AT L E Z B2 0775  AIREBl AR ENNERE > Al
R LRI 20 > — i e R EE HH g AH CiY S 7 — AT Si@hes 3 A%
AEFFIEZ HA - RHEEEZ B -

5 3 NSRS AR AR T BEEEE 2 R 550 R LB 5 R AR
Rz —Hy WA TIRE™ « [FIEESS 3 AR F K5 (38 2 S pikly - #a
R SR BB L i  BE EE A LA PR Al A % 5 (55  Se A A S E
th i » B/ D— B RGBT K ek« BRI T U E R N2 F
M 5% MERBIARSHAG AN - EFREERUREISE 3 AR ErE&
EREFr 2 HEEtR > AAEHFH 3 [MHAP - sl EEE PR SR K 725
HIEERFEEARTS 15 Z5 58 B ER S S L & B AL ERER
JE > EAIETEL » DU S B e R | - (R SEEETHEEERS
T EEA AR - # R 3 G TE A BB RS AR e TR A
N

SRR E I H R e PR e R - U HE RN EN T
£ - At it -~ B8 A AR Fe BT el o Fivss 8 8 PR8N 5 E AR O PAE
0 MGREZEGE # R B ™ N8 - —P M B E T S RS R 2
BB ERIEE R o - ERE — 5 KR Al ST BB R EE Al sEM: - Al
a4 ST AT 5 ELE ] A e B E 2R S TR T g ) — R S A R
R FEE RS » BE IS 2 SepiEERER - Elah KA ERES
ZRE” - IEMSEZ RS2 T EERENE - FEZREHESENRAZERT
o - HLMER 3 ANAHEIEER » SRIHEA KA CEA P] BEAsR a7 5 HE (T AT - HAhH
SRS F A 2 5 3 A fESTK R A2 A ERF T « 5t
TEEHEEIE Z HEAERF 25 3 AN S RS 2B EREIiEE > =
FUEAE B EARE A LR B FE - RIS S IR E B A EE
FREMBHIEHEERFE > &4 2 (@A - st B B i

228 35 UU.S.C.§ 301(e)(2012).

229 James W. Beard, supra note 216 at 173.
230 35 U.S.C.§ 302(2012)

231 |d

232 James W. Beard, supra note 216 at 174.
233 MPEP § 2242 (2010).

234 |d

25 MPEP § 2281(2010).
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PR 5, - TR BRI S R IE B =0 SR ILME IE™ - s F
25 3 NHENEFANBILER - 77F 2 (8 5 Rt - (e
i HEEEFPREEE 3 AFTHEE ZIBPE - BRI Z R R - 51E
FEZE SN 0 53 NRARIEEAREAT - AR EFR BT GICEN A R
FHEAABIUE R - (55 3 AR B el s RATisE - 808 3 A(EMEsiE
HEEEFRESEEFETIREG NS - W5 3 AHERF™ - 725 3 AHH
FIHENHIBRALE RIRHERHE > 545 3 AR BRI sE 2 it - R aiE
P e 9 TR S TR ALy AR E A B 512 BIEEAIE A GIEE
{8 N\ Bigs &% B e A

{RIE = EIH AR 306 (FRAE > BAREABIR - AHI H AT 2 HA a2
HEERAEE  BREFESE 134 FRAE » FERIS BPAL - 41K » AR
BRESS 141 iREGE6 145 frap KIAGEROR - (B 2R ERF 253 A0 ¥
ARFIN HZ S AR RE AR I o R R A B8 (R RO R 1% R
BARTIR . B IR BUBIERRESE T - RISHREIRE/5 & s EAEE < 35 E 45
R HETFILLASHEESHS @ EEIRENEECHHDA - 1R REWEL
B I AE 1981 T & 20074F 6 H 0 26%HI T B AR T 4E R AT
HEFEERIE > 10%REEETEERE @ 64%E15807 s RIS EEA™ - HiY
iR A S AREZ EER] > AR A e HEERF HE (GF ~al)
HE 3 NEEHIEHFEEEFESHEZEFHERR - 5% 3 NS HEAA -
It 5[ E IS Y FHEERFZOUE °

{eEE] 2011 FEAMEE (Patent Reform Act of 2011) - $fiA S 8 > F4E
EIEF » IERCETSH 3 AR B A ERID AT E BT - SRR {5

SKIASEEI LGt Z R > 38 2 55 KRR A - Mg A is AR
e R A T BN B E B R - sEaR Al -

3.1.1.2 F¥iE Z FHEERER

HYEEHBEEER 2 A » 4FEE 1999 FEB &A@ 48 American Inventors

236 35 U.S.C. § 304(2012) ; 37 C.F.R. § 1.530(d)(2012);MPEP § 2254(2010).
237 Id
238 37 C.F.R. § 1.530(c)(2012).
23% Roger Shang, INTER PARTES REEXAMINATION AND IMPROVING PATENT QUALITY, 7 Nw. J.
TECH. & INTELL. PROP. 185, 9(2009).
240 MPEP § 2254(2010).
241 MPEP § 2281(2010).
242 Roger Shang, supra note 239, at 7.
243 35 U.S.C. § 307(a)(2012).
244 Roger Shang,supra note 239 at 10.
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Protection Act of 1999* » [FRG4mE s  FFE B FHIE 2 LA BN - GEIRHEEE
3 NSCHEFE NS BEFE RN FREER AR > HIEEEE F S
FEBfRIVE ™ - (BRI > EEEFEEREFENG 3 ASUHEER
Fr 2 REFEREARR 2 » BINEE 3 ASTeAERs 2 (RS2 BB ST > i iRE A H AR ALY
fRe€ - BEEEE G HUE SIS BEEERFILE  (EBSE 3 \SHEFEEEREF
H—TEE P - BFIZERFEHIIAGE 199 F 11 H29 H (&) DigsE > Al
%3 NEZ B RS B RaE FREE R SRR R A RS R
R o HANEFZESE HAE 1999 4F 11 A 29 HUFTE » BI5E 3 A peis sk
B HHEERF" - EEE FEEREFEENITSBRFE A - ERE
FHEERER  HFAEARAL REEREHA - EEE Y FEERF  BE AL
ANATDIEES - MEMREA R B EEEEY FEERER B N AR
HHEAFER G BEAS S BHERGEEEEA - FHfEA - TR

RIEN ~ RREA ~ BIREZ O ~ BEFFFAEE A - EEEF ZHFE A - BEE
DREGIIWEET -

AYEEE DR Hn R E R > e S H AT R R 55 8,800
Tt > SRS L HEAEFPE MR 2012 FZILAT > PR 2,500 7T {55 2012
FREIERESR 17,750 78 © 12 2012 FHEIER] » A HHiSEBEaREf H 52
wEHIIRA > NSRRI EAE SRR AR 3 NZHEs AIITERIE > ta]gE
JRAE H g NEREEFIHE A IR ETR AL AT » L ESTUS AT et Bt HAREH
AR S - FH SRS REREFE M - HFaLl L 8 2
LT LA B FIRE SRS S dimok T sk ~ 2.75 195 B BRI s [ i T RE
BRI S ERI e R s ~ 3 ~ BRI 3 (48R HL S A 20 B e B 1 B e s
AT BASG K H R A SR AR S AR B AR - 4~ PSR EAA
S B T R BB A SR E R A b B A — {0 - K A 0h 32 HARRHZ JE SO
ZHOCHIEE S BMEEE 0 - AR HAFELENE eI HEESE -
6.5 3 AFeie 2 A IEHEE SRR . 56 3 AN HEE < SRl E R ik T 54
RENZEEIH ~ 7. H a8 OREZ KPR - PR EE i B Has 2580
8. R FE AR R B S N 2R BRI 2 BB A » 320 S R FEE R fR ]

245 PL 106-113,113(1999).

26 H.R. REP. 96-1307(1), 96TH Cong., 2ND Sess. for(1980), U.S.C.C.A.N. 6460,6462-3(1980).

247 37 C.F.R. § 1.913(2012)

248 MPEP § 2611(2010).

249 Supra note 247.

20 35 U.S.C. § 301(2012).

21 35 U.S.C. § 311(b)(1)(2012).

22 MPEP § 2612(2010).

23 37 C. F. R. §1.20(c)(2012).

24 Eugene T. Perez Gerald M. Murphy, Jr. Leonard Richard Svensson Birch, Stewart, Kolasch &

Birch, LLP, Reissue and Reexamination Strategies and Tactics with Concurrent Litigation 2011,

INTER PARTES REEXAMINATION MECHANICS AND RESULTS, 1031 PLI/PAT 57, 70(2011).
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HESR BRI R EHE S S ARG EA —ERG A -

HEE e o— HEER MR 37 C.F R § 1.931 #38% - AIIEE 3 =8
HEA—ERHZA (privies) EAREHFEANEZHEERY > HESFRE
LERERMIE 37 C.F.R.§ 1.997 stix B8 B 2 A H G R SR iz iS5
& RHFEHEEEFHEEEANZAFR G Z LR ESK > HAYHIE R
(A AW S R FHEENLFAEE « MEAFERFET  ER—T7E
BRI 2 UK 37 C.F. R § 1.248 g A S - A0SR L2
KRG ENE 20 KESERERRE AN FI U2 B R -

G HEERFH R SRR & & LAt 8 26t - AIlEEE
NS TSI R AR IE » AUFREE \Z HSE R g A 4G T HER
H > AR EEEZ R R B FAE RN > WA S EENE R A e 2 Oy -
TERR 2GR - Fihis 2 BEERRHHEAFTHEIES | #58 - Rik
EH 2 SCATSEFIBCENRITI™ s ERERAR - HEAE - JREFIREA - RS
FET R R AT AT EEAURRAY- CRISEA RS ) T R SE MR H - SRR A Y
i HEAREF TR AhEH R SRR < H 5 0 B ATVAEAS . S
EIEF > WU ErREAER SREH RN Z 55K IH » B AL Sepi S S E Rl T147)
LM ERTELE: - SRR AMEIEE S HEEiE s 3 MHN - AE
B CRUFTE 0 A RIS B A A o 05— (i Bor A AR =
R SREUR AR E S B AITARE - BUES ARG ERS — o HY SBARE SR S
th Z Bl AR TR - AT RN &L - sl —JeplZ S A
f&dE © LR Z BRI G - WERESA L FE . 2T HIZEHGEEE > I
CRENEZRZEAES 3 ep R EaEmE ey - FHFEE" - g
BRI R - S AR AR P Bl B wE RS 0
JeRIR e 2 ER BRI - £ — a8 K IE 2 A AR R S Y B Al e
M - AIlEZ Se R o Z SAIERENRIRIZ R C 2 R B RUR FTRE © B i BB R e RE A
AR > WA S R ARSI R o INRIBR R Rl 15 55 9 < 55K H - A~ B
BRI A2 - AR EA SR EE RS - REEAEENME - 2h
BAPIERRAE AT - RIZSEET > SV 90% 2 HHER I ER IR H B &M
ZREEFT o Al > —HEFEERERNEFFE RS NEEERHE - Al

255 37 C.F.R. § 1.915(b)(2012).
256 See Eugene T. Perez et al, supra note 254, at 72.
27 1d. at 73.
258 37 C.F.R. § 1.915(d)(2012).
29 Supra note 250.
260 MPEP § 2617(2010).
261 MPEP § 2642(2010).
%62 |d. at 74.
263 See Shang,supra note 239 at 14.
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ZAAREFIRARR™ -

AN EE R ENEE TG - By BB T - HE25 - DR EES
VE R EREEEA 2 B - 5 3 NHZR /DR — T4 E &5 (58 2 A WRRBA{ L
AREMFERETHEEREFT  KH5 a8 RN 2D - f
WL 3 AN AZUR (teaching) ~ &7~ (suggestion) Ei@EHE (motive ) 7E £ 2
5 [FEALAHIEERE o TiE—FHEEITER » AR ST BRIl - #Eik
TEHH b 35 R R = ERAE KSR Int' | —Z8 S 0 M o e A A R Y 3R B
A& R i AR T A FEY 77X AR sEsd R R B B iR - 2810
a5 oK Uk o 48 A N 5 R R i = AP (R KSR Int’ | — SRS R E
SEEAZRENYERE o IR —E BT o RIME RN S R T R R
— Bl E TR EE R A s A aH B SR T A g B T - A
i T BRI T HIREE » B KB AR 7 REUHEE] » 7R BT H] ZR 1 K
57 K TE AR 5] W) R > B AEEE » it ag ] o PR EA )R EF R 35 R [H
HRez Riieai  BREEZ 2B - EHIIEER & TR EN R R -

a4 2 (Special Dispatch) By 5=\ 25E - (A5
B FIPERENE » SRR R o B T 5RaR R (R R - Dl i % B
R AR AFIRNEANSE | KEET R (fist Office action) 48 =HEE 4
THEEENG 22" - IREBFEFE 35 US.CA.§312 (a) ZHE  [FHEE
HEEHEZ I EAN BRI REa EAEE NS E (A REE
HRENS PSR ER > JIBS | EEE REFEE G SNI%EE » 8% 1E 3
{E H %8 #EAR AR 2 R » N e E R T EHENES 27
BIAEE T » 34T (CEAIHE ABkEE 3 A¥ e | RBFEZ RIEHEE > B52
REEZFIERR » KRV 450 H™ - FHEEAAIRIE R FSE A 2 ER
3 A NTER Y [(ERFERE SRR 3 (8 H NETEERH A /&S iz
BE 7 > DA% P PR 2 T Eowe B S5 T P S A [E) st R A B 1 (H15- %
BB E BN T - 5 RS E s H AR " - N EAEE S
ZERHEEG > MRAESEEIASEMN A EEL > S EFIELR
HAFTE 2 R WRERS R 2 RASE > AIFEE USRS

264 35 U.S.C. § 312(c)(2012);MPEP § 2642(2010).

265 See Eugene T. Perez et al, supra note 254, at 74.

266 |d

267 35 U.S.C. § 305(2012).

268 See Shang,supra note 239 at 13.

269 MPEP § 2661(2010).

270 37 C.F.R. § 1.935(2012).

271 Brad Pedersen, supra note 218, at 423.

272 Id

273 See Brad Pedersen , supra note 271, at 423-426.
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BT A REEBIIEMLIN BT HA A R 2 R -

BAIFEAWCZ BRI | KEEBRE > HGTERBE A E
RNHEEFEHEEY T FERFENEE - 3 AREMEAZPEER - 13
THEEHFHERSE - M AHE BEEREFIESEE 2 FHEE > 5
AT c BEZENENE HEREHAER - SkATE S KE 2 fEAMER
BRTHRE > I EHEEZEEERER  SHrATEEEEFRE ZF KA
H—FE = REE &5 H55 217 (Examiner's Office action closing prosecution )
7o LR Y RAE B ARG E BT BN BEE K > WL TES
AN—E&NIREEZE G BRI ARSI KSR EEE R AT
B GEEEEAMREREARDE RS  ZEREEEHEIERGE
FIEIE - M50 3 AEMEAZ EREEEWE]30 HNRES25E" - Wit
84 FE B R DI BB o TR - FE % BN INEE
FIREN 2 BREEE 3 N\ 2 ERER BB RS N Z R EEw 1% 0 BR T
HiA P EERNEAEZ RS ASHAZEE AR 5L IR ER R E
RFTEE _ESffE 4540 (Rightof Appeal Notice ) °

ESFE e SRIEVERAEERS R RENEET i Eat a2 5
HEE - Fir[ErRiEE (FEH ) SR € R ~» BEs s A S AR
T 4155 SRR 2 28 E MR > SRR RIHZ BN - B EFvREZ A FTacHk

ZHFEREERIAZ B A HefE LRIISAEIE™ « $7%_E i 2S5 AL R E
MRS ESEAA |8 H Y _LaFiar o a5 AR BT A _Ea » RileZ FEE A
TR RIA4S o U%ﬂﬁ@%‘?ﬂﬂﬁ%ﬂﬁ%lﬂ/ VR IHE T A F AT
= EHARTREH R A B T SR EZERRIA » slififEsd B T SE AR 255K H - 1031
HH S TE BT AE A K -

I a2 SR ek AR L A A R A PRI 2E
3R> 2540 (Expedited Right of Appeal Notice) © BIJAEFIRE AGEE | KEEE
RS ER SRR - BFIRE N 155 3 AR a4y E M A ER A E 2 E1E - BiE
fE4EA BT BRI 2 55 KA DL A R o] BRI MR K 2 3 e > U3 it~
ER o IE—HEEZAEAIRE ANBLEE 3 A\ RIEEET iR - HAMSIRTA T L5
BIHHERIE A KTAS 3 NEHZEBHE 1Y)  FEZ E0E O HIH

214 MPEP § 2661(2010).

215 37 C.F.R. § 1.955(2012).

216 37 C.F.R. § 1.949(2012).

217 37 C.F.R. § 1.951(2012).

278 |d

279 37 C.F.R. § 1.953(a)(2012).

280 37 C.F.R. § 1.953(c)(2012).

1 37 C.F.R. § 1.997(2012).

282 35 U.S.C.§ 316(2012); 37 C.F.R. § 1.997(2012); MPEP § 2688(2010).
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PEHEE THR - RUSkATRERE 2 EIH > BIRIPEH a2 S - Ik R
TR REHEEAGE iR FRIRRERR - [FEE A i A
Z FBEERERAERE - WA > EEB RS - YRR

3 ANFEEAHEHFEERR  NEENEERERESEEFRHEER > —
BAEMFEERIE ~ &5 I 7 S RIA G 5 RIS e A R BIZRIER4ER 3
NHARERF st AR R B R REBTRAT  HENMEMZ S 3 AMEHFEER
7o G e I e 2 35 H AR A o (ERENA SRR 3 AT AR
Feis o 55 3 NSRRI E AT A - i HAR i Hr s R HY e Ry - EERIFTES
FEHERFA™ < 55 3 NPl 2 A 2 HF ST - AR EHRFE A E -
BEEEEE 3 APt 2 it 2 FRE e e MR R PRER 2 B - & A
[5] o

% 3 NFife 2 A it A E aiR SRR e 0 e H B EH M 1
HEAREFE TS  RTEENERERRZAETIN &6 3 NRERG A SN
FHTIRINBEER T ZHE - BB 3 NRREFSE AR Skt » Hig
HHAORTRE R 2 5 (RN 2 BRI - (355560 37 CFR § 1.948 Ki7E » ¥ 2 3
BRI EEG CIXER - 5 3 AFGE N EEet MFIZsE8500 (FRIN
AT AIERE 2~ Hhian ) 1AM a2 SR E ZRERTNEE -~ 2.5 5 EH
HMIHEANZ BB RT O EE - SAEFFEHF RS 1 Kz 3 AHFARTAIRSSAT
AR e DASE 3 fE TR S [REF » MR R - [FIRHROHER 3 A faliky
5 1 JCRIFRE AT 1568 FRz 95 58 - MR IRRZ 5 [ E BRI 2 e 2 o 2™ - [AU I, -
5 3 AR EF AR < s B fesai 5 e gE M EE Mm% %
HEE 2R %586 3 NMeTetifaa iR Bl 2 2t E Z IR 5428 3 A A REHE
FER AT A E RIS .2 5 [RESRR - AR IR HAEIR ST » BLRCRARAE T Z 5
AL PR RIS [RESURR™ - HHIth T4l - AR HEZ EE A A TSR
25 [FEREER - TE T HHEZ Rl bR 1 IR E 2 Sem S MBI Rt A sy > £E
e[ B A e S S HEA IR 37 C. F. R § 1.931 £23% » 5 3 ASEHAR
—ERHRZA (privies) A EHHFAEEZ FEEERF - EEEMEERSE
RAMHE 37 C.F.R.§ 1.997 B 8B 2 A EIEHE AR PR EERSIE - IR
Al ETRAREE LRSS - Rt @ A EE AR AFTFEE 2 ERT L
o SR S HAE N Z BB A B R N > daREF i RaE R Bk - BRIEFES
NRERSHZ AR A EF E A HEER > 56 1| %5 AFTAIRS ST i S Z

283 37 C.F.R. § 1.953(b)(2012).
284 35 U.S.C. § 315(2012).
285 37 C.F.R. § 1.907(2012)
286 37 C.F.R. § 1.948(2012)
287 Robert Greene Sterne, Kenneth C. Bass, 111, Jon E. Wright, Lori A. Gordon, Matthew J. Dowd,
REEXAMINATION PRACTICE WITH CONCURRENT DISTRICT COURT PATENT LITIGATION, 9
SEDONA CONF. J. 53, 72(2008).
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TEIE - LA IS 2 FF BB IR 2 B3 K A B L MR
SV ERMEEVAS 33 (758 | AU IR B SER81E - HIAR eI ARy -
SRR N\ FIRF S0 E et B 2 DB HEUVA HEE ZiiRiett
PR - BRI B EAEET S

i AR BRI 3 AN E ST RIS 58
S > SHF BRI A B SRR 2 IETE » IV 2 IR - 37 C.F. R, § 14.63
T WY FEEERT - fk 37 C. F.R.§ 14.6] Bl SR 3% B e
H 3T HIPREEF R B A BRI 2 (1 RGN RIS (canceling
claim) » FLZECHFRE (L R R B R H kB 4 -
S4b - A0f&fR 37 C. F. R §41.77 EEERIREASIBR] K372 B & L3 S s B A
B - TTSE R o A 2 R 1 P BRI AN A LT PR e
Fre o ( TEGHR M Pt S T S LR o S i ™ -
PRI - REEEALES - VA E EEa 8 3 e A SRt
WG F e FR A S IR - 555 R EAIEA
FrE R e 4 B AR S TE (R B D) NSRS E E
S ER Ak AR« LB M R B i
S (L R TS R T S BRI T LAY s pie AR 7 B
e -

3.1.1.3 F &= (Inter Partes Review )

RHESERR 2011 FEEFIHEE (Patent Reform Act of 2011 ) » HAERE
g (U.S.C.) 55 35 BANALE 31 3 » FlEuH VA ¥ SR EE (Inter Partes Review. ) >
BEEEFIREBERANES 311 (b) BHEE - ATREREALIN 3 A0 DL
BRI S ENF T T 2 Se pussifla > BEiREEAZEEE 102 16 ~ 88 103 i 2 B » BRasEf]
AR - A HEE T 2 FE s » (R eE \E s 2 2/0—35KH
EEAGHEZ BRI TR o S0 2 AR A - EET i
FEIFE A T il — 5 = B e = LI TR 9 (E H g1 2. SR8 % E 35 ( Post
Grant Review ) F2fp&&EgiEt - HEE A IEHEFE I - B AAGREKENE
R5E Z B 0 [l - BAGRANEHE AV 0E % (W) oE
A teE v I EmAR 2 Hig) 3 [HHRAE R GIREER - HZERZAER
BIFMAERR - A HEEE R ER% ST AR TR AZRE (discovery )
NEZ AR LR BAEE B IHE 288 A\ Rt S HAMA AR e A2

288 See 37 C.F.R. § 41.63(2012).
289 See new 35 U.S.C.8.316(e)(2012).
290 See new 35 U.S.C.8.314(b) ~ (d)(2012).
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FERIR o EFEL TN E AR BAORE - ANERRESERERZ 1N - 40
AIEEHEHANES | F 6 (HAIER - ARIBEE 2 REIEREE - P55
FEHERREL - ENEERREIEE SZEE (ITC) ZiEf - BIgZEIEREE
—HAENEMEEFEREF T ERE > SOl 2 Bl - FRREN AN
M o R FEE A E— R SR FME T HE R ZIRE] - 205 A
RIS 2 R P AR EAS I PR B A S (E R R RE AT - €K R
HA 5 A\ LB NS L IR KIMAR4E™ © TR - BAES 315 (o) £51LFH
{THRHL B ARNEZRS] (Estoppel ) BIAEH] -

3.1.2 Bf% (reissue) ZHH

FERFEAGEREEIHE Z i A EERCSEIFE T I sErtia
M B SR HREIE DB B > (S E i F % B 3456 (reissue ) HYFHEESE
HROTE - FEHRsE AR EREBIBEFNAS 251 R Fe MPEP1402 7% o {(RIBE B A%
5 251 {ARRRE » SAIHEAS RO Bl s A a5 N5 BB VR U IESE 252 » B H
o S MR IEER e M SR B R >R LA SRR 2O AR 2 S P oy d
EE MBS R SRS S LA SRR - ERIET (2 H
a7 0 IR BN A 2 BRI 2 BAIEE S - HXUIR 2 RS AR IR S L FH%
B2 HEANMEMAFEENS « G E AR RS 2 shRmiie t 2
o LSRR ASE DA SR ZBY - R S B ZHEE ™ -
P23 Fhassas © H s m Bl S 2 P B T A R VB e s da e B L
WIERBFF 30K ~ 715 Sl se ERVSHR I A S20E A 2 B el it 235 DL
B MR » RIS 5 DAHH R F% S A1) T (AL i 5 IERGHA=E % 5% o
TP RO « ARG HE  —Ris - A PHIREEY © 1LHH
BRI A NEGEE - 2B AR IS ZI8fE A A IEMEZIRIP « 3. FHEE AR LR
s ErREIIMESSHE - 4. BHEE ANSeni RFaE iy SERIE 2 08 - SifFA I
SRR - IR A AR N A E R S A P 3 s HE RA
B3R 2 2 FENIGTS R o T PRYEER S5 80 & 2 Bz s s AIE B AR
BURARIN AL ARG o SRR 2 %3 vl DA FH s A HEE - 2
TEF# L (reexamination) 2RI AEFFRA HEE SAEE" - B HH 2 FE

291 See new 35 U.S.C.8.316(a)(5)(A) ~ (B)(2012).
292 See new 35 U.S.C.8.316(a)(11)(2012).

293 See new 35 U.S.C.8.315(e)(2012).

294 See new 35 U.S.C.8.317(2012).

295 See 35 U.S.C. § 251(2012).

296 MPEP § 1402(2010).

297 MPEP § 1481(2010).

2% See supra note 296.

2% See W. Todd Baker, supra note 222.

300 Id.
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BRI AR A S 2 HEER 2 2 [E AR IFRE - 1L 2 {8 H R A AN S e
&2 BIFRGEER] » H RS T2 (AR R BT 3480 - (EIE 2 5 AR
Bt (E R B2 BFASHHIRHE - AEEEEN M EH - f1a0 > SEFIE
e BB T - TS A 55 215 - ATREAE 2 HIE e imar B E R

=302
o

FHZEE BOAAIR HY R S B 2 s 3a 15 2 HA GRS EAE
AHTEIH (new matter) » HEFEMEEIRAGEA - FRIFFZ 2 HAZ HEE
FEERZE 2 FAATR - fedtt B SR ERFIZEZ 2 ST
feth > A EAHFEAEELZIER » I82A HHEE A (Recapture Rule) 2[R
il - HHS ARG HABZE BRI Wi s S5 HH 55 S5 A i ] 5
5 Fr Ry ZIERCTIR o FEHUS AR EE AR B EAREA » A% 2 e Frad
A FH A A ERE] - (£ A H iR BA iR E e R AIZE A LU R A 2
R > BAEHEHE A RBEEEASAIEAE - R DI 55 S A REE R AFRF - LA
AREFIPARRIFT i 2R 2 L B - B ) o s A s lglam KT AR > &
HMptEEred < 5 156 i) H 5s A s R KIE A (P (IR [E - 55
Htt e & B BE LI BEs Z SRR BAED TR R LA 5 AT S5 F H s
fE NHTATRE(E 1E FHER SAI SR - R SRR H UL 18 B - LI 3 &%
BT 25 [RE 2N - IR » e ME 2R FAIZ % 2 2 £ BRI AR
FTEU < BRI - iR B RE R F FHX SR e - if HH ar B A SRR & A 7
- DIEA FREE I #E T o

HRAFIZEEAN 28070 IREBISANES 252 (RHRE - [REEZ X - 4
H B AR 2 3340 0 AR - B—Hix R 2 B E - ERHEAEA
IR o Bl B DB IR 1R 7 Ptz st Zaess » BRI ZERN
17 - IR EFFE S E S (R 2 BHAEE L Han SASE NS EE R [RE
MEEE ZWEE - WA ZERE T LIRS GTai R IRER R i - H s
ZEAEETE - R H R R T e [ B i E 5 BROR i (B A ) P e L P - s S 25
S - DB RS 2 HRE - AR

01 MPEP § 1440(2010).
02 MPEP § 1441(2010).
803 Edward Van Gieson; Paul Stellman, KILLING GOOD PATENTS TO WIPE OUT BAD PATENTS:
BILSKI, THE EVOLUTION OF PATENTABLE SUBJECT MATTER RULES, AND THE INABILITY
TO SAVE VALUABLE PATENTS USING THE REISSUE STATUTE, 27 SANTA CLARA COMPUTER &
HIGH TECH. L.J. 403,432(2011).
304 See 35 U.S.C.§ 252.
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3.1.3 BEEEFHRFFEMNERE I EIE

EUFIRE NS SS 3 AN E 2 R » HE RS H b 2 — A I R aE A
(] > DUIEI G P A o A\ BRiE I - R EAHE AR ISR
RSB BRI SRR 2 R ath s L h—RE" -
REAPIRE 2 HE > FHEE R etk e fteFE L b — 2 i
[FIRFAETT » HELERER T AE R R BE PR S5 B P e A FEIREA D - R mT e 0 — 20 Bl
IR Z I FAER - NIE - BIEEEAREF S frE L T —Er - AR
IMRIBHE Ry DU 0T 22 5" o Ll B o B R FP A A BU B AIVA S 305 6% -
% 314 (c) ME - 781 (special dispateh ) SR HE - AL - FRIEFFHITETE -
A RERAFEZF ZEFMEIEEEEER

LA =B AN A P A B 3R e o [EIR B S S B B A RS = - (R
BRI EESTELE (the Office of Patent Legal Administration, “OPLA” ) Z&EV(EZE1H
¥ REEHEE L P2 AR SRR o LEIEIREE | HRE S ST
B IR AR B 3 S n R A A SR O N
EARR T 4 BFEAREEZEET Z(FIE - R GfEF GBRehE A

( Central Reexamination Unit,CRU) &#E - iz 2 B E LS " - EHH AN
HZEETFE IHETE > BIRFEREERE A is - HEER > RIRXE 3 A5k
%R e B % ETE (BIOFEUS) FIRHE 2™ -

i ER 2011 FEEFEEE (Patent Reform Act of 2011) {EIEEFELE 316
(d) BRRE - INEHIEEEET - BEAEAGLL : LAUSHESE 2 BAEEKIA
QEWE SR B —a5KE IR S EEENIE T KE 2 7 HEE—RINEIE
PR A BRI & - 1AES D 2 PR S S I BRI [ 15 FH F e A\ BB A A\ e[ HRES o B
EIR G ERBEFES 317 B2 MR » 505 B PG m R E A et 2
1BIF - H LIS IEN G HEK B s BRI 6 (B 5 her 2 IE © IREBGHEANERE -
5B HER R P R R _EEPRH - RE 5 1E 55 B A #a E— 2K - Mt op 5 s 2 115
TP REFIEANZ R E R BB ER T > [/ RERBES TEAEA
A —RE B E A E AP AES -

305 See 37 C.F.R. § 1.565(d) , 37 C.F.R. § 1.991(2012).
306 See Robert Greene Sterne, Jon E.Wright, Lori A. Gordon, Byron L. Pickard, REEXAMINATION
PRACTICE WITH CONCURRENT DISTRICT COURT LITIGATION OR SECTION 337 USITC
INVESTIGATIONS, 11 SEDONA CONF. J. 1,61(2010).
307 1d, at 61.
308 |d, at 62.
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3.1.4 BHIRBRELETEFR

RN BRARNE 2 FRfEH HE AR P RO Has g - 23 EZH 2 KW

% H— = H AT 2005 AR @ E4H (Central Reexamination
Unit,CRU ) HERERMHFELM » (FHENR(E  H BB AR 2007
HE1E KSR Int'l Co. v. Teleflex, Inc —ZE i S B FI G5 K IE A M FIBTAASEAE » [HHECEE
D T IS A E SRR teaching-suggestion-motivation 2L BF HL5&
M (FEEAEBF AR S NI LABE o BN BRI R RE N BRI R AT
BER01E CRU BRI R Tl iE iR B L 5 - (PRS2 HEE - JE
HEREZ S 2 EAY - EREEEESE RS R AERREER
i@ (substantial new question,SNQ) AR ZREAFEEEF AR E Z 15K
1o T A BB RS A F B TR R AR P 2T (T - B A A
ARt pR Lz VB A g SR e AR o (B PAERST -

3.1.4.1 FHEBREFHEE

ERHEEREFRENETEEMEER R AEEORUF S L
BEMZEBEFE TR > B TB U - Bt (B - HaEailr
/MR o HE » BFIIEN R AI SR PR = o e A i A S s ey
IR AIFEEZERRR (nterferences ) ~ FHXEE - SRR ~ HANEHE
- RRETRAR HASRET I - EAREA DL B S P SRR RIaS A 5
HYTAREHERE

HEOIER HEEEF » CRUN A B EAEEE A4S 37 CER. § 1.510 ~ 1.915
HIREHRE - WA SR E P S £ 2 2B T UE Al FR7E 30 HA
FHIERRE - B s H (RIBLEEEE) ™ « B4at > £ 2010 FR13 F > &9F
10% 2 s B s 2 BEEEFHE N EREMATHEEZEEEER
1 > BRI SRR L a ™ - FER A HEp TS =URE » CRUB 3(EAM
B R EMEZEE R HE e O O EE I EE (SNQ) a4 « B4rat
RS H 2 A THEEG S 2 SIS FEE LT Lo EH » Ak
2 A4 1.8 A - CRU =TT —NH EE - BEHHEFHEE 2 HE

309 See Robert Greene Sterne et al, supra note 306, at 4-5.

310 Ethicon, Inc. v. Quigg,849 F.2d 1422, 1428-29(Fed.Cir. 1988).
311 See Robert Greene Sterne et al, supra note 306, at 61.

312 37 C.F.R. § 1.565, §1.985(2012).

313 See Robert Greene Sterne et al, supra note 306, at 29.

314 Id.
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HE 2 SN RZ 2 4% a2 1 (final Office action ) BR&% &S H1557T B ( Action Closing
Prosecution) " » B H4tETH PR HH 55 H L £ 5% A = 7, (3¢ Notice of Intent to
Issue a Reexamination Certificate, “NIRC.” ) Z @Y CRU AYBERE] » d#iE 2

FBEETF R 274 A » AEE HEEEF 348 @A - MAHEE LFTEEA

I EZEZEE ( BPAD 1% EERBRE - BiEHR Lo BEEEFE
(FE#E 3.5 > B Lo BREEREFEFEIZE VR 6.5 £ B mEFEaR
PPz E—EME e b EEEFREIER 2010 4£ 5 H A BPAI 2 & AR EH
FEEANEEEEAE LI EEETEHE  Ib—EE R LiE A=
BEZEFL DR ESFEGHEAEZEAT R - EEEFEEEE—
TEEGFR LRV HE R B U BPAIINEBHE - DIEERE" - Filt A=
R EL B IRE AR B EE G2 LR N E AR EER
H#E - HFEEEAEEFSGERD > M ANREETHEEEREH -

3.14.2 REFHEEFANE S

SEE SR R SR = RS T B S P e [ e SR BT » B 24 5 B AR A AR
E - EFEEREAER G EILEEEREF" (A HEE R PR AR EH R
e NI R TS RE I E B & S Z (TN » KA A REH
FIEREEA BT /AEIET " - A5 RILBY - RESFIRERAZ
ZE L AIRFEGTE E ZRTE © iR SR Bt ¥ 7> 2 A REHHRYE L e s L&
AHER - B AR 22 EZEHE IEETEA (R R Eaf s . (abuse of
discretion) HYZE & - ML —HFEFHEE S > LIMREERD) - SHTRBEREAES
EIE B AR » FUR 2 U EsE g - Gl AT A E FHEE LA L
< MEREL S (MHERES) AR EANHENEERE TIhEEE
2505 P RBEIERA AU FRASERN 2 - — i s - =R
FHREPERRCT (RN RAEEE SIS HEEER > BRI HEEEFELER
RIGRESR L - (EVERT M (ER B ESFEARE R AR A XU 2 HIE— 2R
b AFEHABEE S E IESTA 2 E A IR BTG50 (ERFBEREZHESIEE
R EAET - PR EF AR -

HEPNEBTUE SR (LR EBNEETRAR A s R ER e —EZF
BMINZE - EHE © LIZIERAR GG A ERE @RS EAFNEE 2421k

315 See Robert Greene Sterne et al, supra note 306, at 30.
316 See Robert Greene Sterne et al, supra note 306, at 31.
817 See Robert Greene Sterne et al, supra note 306, at 32.
318 37 C.F.R. 88 1.565 and 1.987(2012).

319 See Robert Greene Sterne et al, supra note 306, at 29.
320 See Robert Greene Sterne et al, supra note 306, at 33.
321 Id.
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TN SR LR R RS 5 3.3 P (discovery) BT TEMREIEMZE G TET
JE ° LR IEFTRA R G &N B R E SRR EARP G IR S - JAb(rEiE
(2 (EFRABIR G TS IR ERR S (AR A EHE AP EERENRE
R o THIE WIS (s F R SEIR - BZEFE © AIRTATAL - TABEAE FTREEORWHER
EEHEERFIrEENSED  AEREETEATFREN 278N - LI
HEARE AP REG AR E - HK - giiF b S R R = > £
T EHEEARER IR ARV NEEERER A - ALEEIERFERET
it Z/OGERFEHEMN 25 | REETREIFR T AEE ERBEETRL - H
AR &R ALAGARE R E FE IETRAE 2 S bR 2
H o Bitg o AEAEBET (discovery ) Eh CSBEEMIEEEETE » W
R RBEHETEAFIAET ISR RMFIESTER - HETa LR - NI - f2 552
REEETRAFLZGPRIMNEEE  BEIEHEE - HFIRE I REREMETEA

oK AT AR < RIS -

FEUERERAE T EIEREEREIHAZNZR G AE Y8 alfE e« 1
TEHAGTHISCRT R B o= B S A PR R LA IR FE DI LR & 5 2. B S A
IR (discovery ) fifiRE B A< (B S50A1 e 15 e Y A 1T ks 3 5 557
PR 2 A - ARSI T RE 4Bl + 4 A EA 5 Bl
fig o 5 R EHVACERIG Al REHE ASEFIRE T o IR AUBEERARY R FEELRERT © 6.75
FERETR - FH - VRS ] E S ER R (R TEREASER M
Bl RElE » AN EE IR RSB EEEEA LN - AIIA N8 ¢ LI EAY
JIE R EL T R I A SR R M [ (R ESHIROB (B [ © 2543 2 FalIN I F a2
FrifEfT » EEICE: B A Al fe B RS 345 IEamal i T HEgig ik Frn 2 —
ERFISEZ AR 4T RERF ZER A REEETAT -

GRERYEEESE HREBRETAZIFL AhATE L REEETRA
By RISEFpEIEE L s SRR A R & AT - DI 2 55 K e K H
6 2N > BlEgH—FEZ A8 ERE » BEF BT S E NI - REEE
BRFCETEE—F  AEEFER R Mt e EEaEE" - ZEEGEBN
SERIRFSAE ESRARE (CAFC) » HIf CAFC @ A G2 LETAE R - FFaA
Ak L3 E7e 2 S EHIE ML - Al CAFC AR FI nl it 7 AR
PEFIERME 2 R0 - B AR E NI T AR _EsFmAR - CAFC JRa] st 57k
e FIDA I LAZR ST - ZEIEA R E sl A RO E AR Z 5k (h2 A A Z
TSR - (B SENABRAERF AR E Z 3 RISSE AR I il A <2 HoAf R -

322 See Robert Greene Sterne et al, supra note 306, at 33-34.
323 CEIVA LOGIC INC.v.FRAME MEDIA INC., et al.No. SACV 08-00636-JVS (RNBx).June
9,2009.;Allergan Inc. v. Cayman Chem.Co., et al.,SACV 07-1316 JVS (RNBX).
324 MPEP § 2686.04(2010).
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{5 R SR A R A R B A e S B R R 2 B A PR EUR [F] 2 B B A ™ -« {k |-
ATt > ZE(F [FIRF R 8 P SRR P LRI RAETA 2 15T > R EA i a A
GEILFERR - EREAER CHEERARN S EFRE - 1 EITE
CAFC Rzl - AN A R AR Z R BB IMNE LA o R e
FAG R EN KRB RETARN BB EE AR PR IR AR E
SEIETEAMEFPHEA SRR ER  HHSENRYE LitAR 2 B SEH &S
= - NMEHFESEF B ENRE > hEEENSERNZE - YHABHILIRGE
FSEFERE > HEAEFEENREAKS  HiF I REBEEETEAMEFFRAEE
S HE B0 FIRER TS A BB EHE Z R Ry E - TR SR 7™ -

{HEER] 2011 FEEFIEE (Patent Reform Act of 2011 ) » SEETEFESE
315 (a) (2) fRHLE - WHFEEEENZERG . BEE EE NN HFHEED 2 [FIF
Hiz » EREFATREAFE KA EH > AIZRERETRAREEL > B
L LEFREANEERSZE LR 2B P REIAS G LR
NBEE Z FERMGRNEEEFNE 3B ANENER G EEEENES
Pelt e IREEG A © I » SEETTEFNESE 315 (a) (2) RIAEEEERFERSE
BRER A E T — R IS AR SRR REEE ZETER
AR EIAE - M ERE I B BIFEAT > BRIEEFIE AT E LEE7ZRER
RN Ry MEHES T 2 AHRE £ 5R - HHIVE S SR e BARE A HERSE
RN - NINEBIETRINEENEY SEORE - ANelE T E T2 1 F
N EIEEEAAES 14 o @ F(ERT « dBIESEE R B A >
NECER R EIRALES -

3.1.4.3 HEa L AN R BRI L E)

HF A SR AR S BRI IR N R E R TR T
I AR PR e B AR SO AR T A bl - NI - R ER i
TR EE S REBERTARCE RIS EERR ™ - N f  HEEE
FAATRSE B AR REAR AT FEF NI T A URE AU ~ B e - IS G
By EERE - A RHEGARN R AR FEOETAE TR LI - EAREATRER
IR o R LR A RERS 7L 2 T AaRea4s” - MBI EEEF

325 See infra note 662.
326 See Robert Greene Sterne et al, supra note 306, at 35.
327 See new 35 U.S.C.8.316(a)(11)(2012).
328 Erin Coe, Patent Re-Exams Are Growing as Key Defense Tactic, Law360, Oct. 23, 2008.(citing
from Raymond A. Mercado, THE USE AND ABUSE OF PATENT REEXAMINATION: SHAM
PETITIONING BEFORE THE USPTO, 12 COLUM. SCI. & TECH. L. REV. 93 note 64).
329 Raymond A. Mercado, THE USE AND ABUSE OF PATENT REEXAMINATION: SHAM
PETITIONING BEFORE THE USPTO, 12 CoLUM. SCI. & TECH. L. REV. 93,108-109(2011).
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TRAZ B H A FREBHCEEREFEEEF e AREFELENRSE
RHETHRABIHTAL - (BRI & Z FARE TS EERER - Bt EEEEEA
RHETHRAMEILAE 2 > 5T 2 EOIEEEIEF AR S RAZ 1B

330
o

HEPREAHE N AR R &SR HEANEER HEEEF
A REUEE B A ST Z BT e PR AT RERYHE » (B o] G Ep N BV R A E R
BAMEZ 1% - (EPRERSSRAYES: - PIATEENESR (A R AV E R L el - 1F
MENEEN SRR FRARE  FARE AL R P A S S e
ZiztEe  BREBERUI T It E o B AR AR e B R PH
o] NG it - (BB RSB it s HE LERESAI e - 575 LRIFas IEHAEH
FELBLEN - EREFRASHE LT < A in T S E AR HE
HIHE N TREST BN - Rk s R e E R A RENEMN L ay - B4
RERRA e AER - TEEEE A IET AR N HEEET  WEA
EH AR L HCEEAE

S AR P B AN A\ BT (B R R TR ZHE(T) 1ERE
K& SEESE B EEATEFPRE N T B AT (SNQ) KU FPRiE A E
B % - HEEEE AR REEANEGSEHALLE SR E (SNQ) {F REEHY
I > (F R T FRGR TR & Z P siiehl] - (EEREE A (SNQ) HYEHS
AP TERS o (F R AR Z IR M N IS R R & - (R A
EMUE - FHEE IR - REEN I FERALE 3B H A IRATE T HoAth
B R ARG  RERFE TR KA G A BRI - M EE AR
LM E S HRFRE B R E R B E T RERE  HEER
Fpo e BRI BA iR E sl e A 8 B R F AT B B Ak

330 1d. at 110.
31 1d. at 115.
2 W EARE T 2 HAF L IESE  HIXEEA T2 25 © “The prior art cited
in these reexamination proceedings has led me to question whether or not your patents will emerge
from the reexamination procedure with claims that will cover what my client is doing. Therefore, |
have advised my client not to accept your offer ... at this time. When your patents emerge from
reexamination, my client would be glad to reconsider your offer.” ; “Given that the two U.S. patents at
issue ... are currently the subject of reexamination proceedings ... we are hesitant to enter into a license
agreement ....” ; “I think that is [sic] would be prudent to wait until the re-examination process is
completed.” Raymond A. Mercado,supra note 329, at 115-116.
333 Raymond A. Mercado,supra note 329, at 122.
334 35 U.S.C. § 303(a)(2012).
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2 - MEHAIRRR AR BERTHEEH M e - 57
R Rt A R R - B E I e T BN
PAE > SRR L IR - TR S R A e - 553 A
FAASBR IR - — B EEAHRERR A TFEE  BOEEERT ZHH
BB L5 (5 2 PEAARERYETEE FL AT 15 L SR T
D2 - MBS A IR 2 L BIRET 94%™ » EUEEITH
S T Fr Bt e S » BRI R Py 2 TR
51 » IRBEEURIRE AR A TS [SHtar -

bR T EEERER FHENEAZ RIS BE R PSR TMERS
TILAERET - AR r it oA fia s E i aHE S (e HEHEE
WriTRE (SNQ) AVE(F" o BEEIEI ARSI EE A i, - MiksIBIEE
R R AL AT E A R T BORATHER] » IRIL > BIfE(RrasRn s (35 - Ha%E
(G R A HE) E B S S Rl DB 2 558 0 15 O] se A B S i
REY o BEE S SR R B A AR - R A AR EE
[eE - N EE e BH i P R B BT R B R B Pk . i K TRV RE %
FeRRE A a B o Rt B R R AR X sReE SKIER SR >
BHAIE 2N - WIEFTA feal CE a5 (55 0 39N BE P E R se R B BT ] Y
sotE - i A S [Re AR U Hama * N DS FF S Hiftile 55— 77
Ml > e e dc R B A IR &5 (58 > AR HAHE N a5 Rt 2 M
) - ARER LA FF A EE HilRE o Brasfamean (new light) - EE{ZEFIFEH
YRR k22 W E H BT AT R SRR & 5 58 P AT B &S (1B 2
TRENER G901 AR B PRIV BT RO » Bl 2 B F 5 |56 22 B E A 2 5R A [H Y
FRAIGRaEERIE ™ o RIIL o A2 R0 Ry B B R (458 1 e R B A R 1l - T
Wit Bl o) BRI FHER B & R HAR P A P AR 2 3 A il 28 B EERT A
& 0 JRE B—EE T 20 (substantial new technical teaching ) * -

NS SRt Y R B A BEENENGEE » BT EERENEEE R
( The Manual of Patent Examining Procedure, MPEP ) 2240 {&JE 1€ " & {F o] 5¢hi% -

%5 37 C.F.R. § 1.530(2012).
338 In re Etter, 756 F.2d 852, 857(Fed. Cir. 1985).
37 35 U.S.C. § 303(c)(2012).
18 See FY 2009 USPTO Performance and Accountability Report available at
http://www.uspto.gov/web/offices/com/annual/2009/par_01.htmli(last visited Oct. 20,2012).
33% Raymond A. Mercado,supra note 329, at 116-117.
340 35 U.S.C.§§ 303,312(2012).
341 See Robert Greene Sterne et al, supra note 306, at 52.
342 37 C.F.R. §§ 1.510(b),1.915(b)(2012).
343 In re Swanson,540 F.3d 1368(C.A.Fed.,2008).
344 See Robert Greene Sterne, Jon E. Wright, Lori A. Gordon, REEXAMINATION PRACTICE WITH
CONCURRENT DISTRICT COURT LITIGATION OR SECTION 337 USITC INVESTIGATIONS, 10
SEDONA CONF. J. 115,124-125(2009).
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PR R A A I S E T B | 204 REURE TR S A R
R AT FAEEE | EILSHE B EEBE Rk
PRl - ZoRbetn | BEEHE R EAAL 303 KELUREEANE A SR
RS BN ST R SRR A H e
5 » 30 AL A AR T > SRS SRR LB T r
SRR 5, S E 35 U.S.C.5 303 Aas kI e - EEE AR
B % IETEZ S TBEEEAT, (rule of doubt) (BB LB FIRG LR 1
SRR T BT E - BRI AR IR - B T S s
BT R R TR e T B E Y LRy 13T £ B R B AR
T (BB T A R P 2 R A B

BB F BRI 2240 FRAUE e fERZEMN - FEZEHE5H
PR A HEE B SRS B R i AR T A L R SR A DU 55 &
HMIE RN 22 A R N ER A EE - B E R 2 5 (580t
A e » ELEE A B LR EE A it R g
fE5T 35 U.S.C.§ 303 (a) > ARAE Sl 4 #e5 | H B SR B A P o A i 2 7 8K
WA B EFE MR EE R 2 AR « W R e BB i
7> IHEBRS [FENBESNHFE 0 GRS E 45 M - MAEZFS [ EE
WAEFTSHETTIE - BASEMNARE MR HramEs o AR S R HEs] 2 35
U.S.C.§ 303 (a) AFRAERTHIEAIRE NS THI S5 & RORBE A A ey - AT
FA T BORIEHER RS (RS2 S A EL /0 5 R E RO E Z 15T » RSB R E
B L RELER EU 7 s PR LA™ (L S B S50 e A 2 P o
R (SNQ) HYFIIE#E I B MaBIN TR * EAA R BT A&, WsdEeh
3 AR EHFFEEFEEIRT " o G0 FKE FFRERE R - EORA 2
B R R R E R I (EEEE R LHFEER BB 5 AMKRE
AEBIEAFEERFTME 2216 FRATEE @ A5 HEBReri= EEEM#
A HAAER M 2 E ARSI - SLATEE T 5% 2 588 2 e )RR
[ A A AR Y SE o TICAEE A A 2R A 3 (EH - 1

345 Ppatlex Corp. v. Mossinghoff, 771 F.2d 480, 486-487(Fed. Cir. 1985)(“Congress' major purpose in
enacting 8303 was to protect patentees against doubtful reexaminations. The implementing regulations,
on which public comment was invited, contain no reference to a “rule of doubt” in deciding whether to
grant reexamination. This instruction appears only in the MPEP. We find no support for it in the statute
or its legislative history”).
346 See U.S. Pat. & Trademark Office, U.S. Dep't of Commerce, Manual of Patent Examining
Procedure § 2244, at 2200-31 (5th ed., rev. 4, Oct. 1986) (containing the first deletion of the language,
which was replaced by a quotation from thePatlex Il decision).
347 In re Portola Packaging, Inc.110 F.3d 786, 791(C.A.Fed.,1997).
38 H R. REP. 107-120, H.R. Rep. No. 120, 107TH Cong., 1ST Sess. 2001, 2001 WL 729310
(Leg.Hist.).
349 Id.
350 Raymond A. Mercado,supra note 329, at 126.
%1 In re DBC,545 F.3d 1373, 1382(C.A.Fed.,2008).
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EEFEEREFRERE FELZAREOE 3 ([HAMRARITEERS | Z8EEE
565 o DMERCEEE B MRERRE - WAREE - HEE M EE AR LF
TR F B H A & B HE) R L RS 2 A s - I - il
B MENE S EHIRE - BETE LRERAMNES - IAERE - 2530
RSB EE R EE (SNQ) HIFEAE » MURFHEHEP IEA E1EEH
FEARP 2 AR -

A R 2 BT R o SRR R P A a5 A\ AR A R0 2
B JEANILAEIFERS L - R BRI 2 41T - EEI BRI EE A AR L
P - MHEEAREAOAREE R EEEN R EREE R R ( office
action) > HIFFEEREF MIRERILEAR &S » MR LEAIME™ - ZFIREA SR T ZE B 1E
RNEMEREZ FiEBEaZ U H ISR R Ao fE 2 fat sl 155 - R
KA TTRERIER R SPIRL 2 - Ib4h > EHEEEFY > AREFEE -
LR BFHPGER R L T A SR EZAFEIBTEE (a preponderance of evidence ) JHEAJA
BN TR EAE SR 2 R AR BRERZAREE - (=R AL
1SR 2 JR N e & B =] - (clear and convincing ) ZEESET(TAEAER[E - K
Z A [E 7 G AR AR - BRI AR B AR T RN R AR AL o SO
FREE A0 2 iR - B E SR T AERER & FHER S 2B N 2 =Zr A
fEr A o RS R AT T 528 ) (anticipated ) BB TR E
WDV o TEEREFSRESTRA T BEHA HR 35 SR [ < AR A (B TR R A i e
BETRE™ o @i Ll i AR P R B SR TRARR TR [EIE R T (15
NHEEEET PN REEERAE SN FHEF AR -

N EETS » B AR EEF S At B ELY 10 EEE™ -
HAFEANMEFHES 2 HEE > WAREAEETWA LT  HEFARMEER ]
BEIR 2 A HHIE - (HRRDE - T EREN A HE TR SNV EE

(the first office action ) > {FEHFFIFE N A EIR(E R L E AL » HATER 28
FEBREFMEGEINER X » TREELUBRHSCRISE LA 238 - RIL - AR
HEEIE T Rl S 2 IR AT A A (IS SR EA (SN B2E78
TEERU -

%52 Raymond A. Mercado,supra note 329,126-127.
33 Raymond A. Mercado,supra note 329,129.
34 In re Katrapat, Ag,6 U.S.P.Q.2d 1863,1866-67(1988).
35 In re Yamamoto,740 F.2d 1569,1571(C.A.Fed.,1984).
356 ACS Hosp. Systems, Inc. v. Montefiore Hosp.,732 F.2d 1572,1577(C.A.Fed.,1984).
357 In the Lockwood case, the plaintiff stated that his “patent attorney estimated [the reexamination
defense] would cost $100,000.00 in legal expenses alone.” Declaration of Lawrence B. Lockwood at
17, Lockwood v. Sheppard, Mullin, Richter & Hampton, LLP, No. 09-CV-5157 (C.D. Cal. Oct. 22,
2009).
38 Raymond A. Mercado,supra note 329,133-135.
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N (RIBEEE] 2011 FFEFEEEE (Patent Reform Act of 2011) f&LAA i
ZEFEFINAAHEREERET  HEAHEREEREFME & TFIRER
fil o Eo A S HEEEF P o BEEANEROREEE AR US.CE 311
PP B B R R L FHE AR US.CL26 313 R Z B PR th . ERIEUR - HEE AL E
/D—BFIRE N Z 5B KA Ry FHaE 2 it > S BAVE DN T RE MRS - AT S &
RIS R A S E I 2 JE™ o &P IE 2 FRE] » B R i EE %
EHEIEHFE AKRBEMEANZBTER R e fiE N2/ VBRI 2 Hf—
FEoRTE AR BRI > S AR A R AR E S
FILFy - KRB EEIERE GRS - 125 T/ F LR &
& - ARERRTCE $E 2 HEERET - NEHEEREE (SNQ) WFIEEA
Wl RN E SR > FAARI TGS > W EEE 3 AN s FHEEERE
P2 BIE - EEE R —m IR ErD s TR R F P U EE
FlE 2 B 5« HZ PREG H 35 A1 DA EFEA B B AIRE A 2 A nT A M0
DIFsh - R 38 N BRI E% BF R A PP A s R - LRI fiEa i
ZHEFEHFN  NFEE—BEFERMEL BN — R BRI 4 SR
SHIEIE RAE 30T « R HE N FEF] 2 AR - FEF A (e HE A
A > (F3% HEEIE 7 2 PR A S - HEFIFE A N TSR B A A
Bk o IR ERG AT & o

3.LS A RFRLER

EEER— 2 &SRS IR AR T E AR - £
FUSFESTEA » A L R EBA A G REH R A = Ikt » AR AE AP s R R 22
se/Af T HAME . (elear and convincing ) FEEEZRETE" « TABTRRE A ARE
LEEHEHIE (clearand convincing ) HYLEE @ HEE AZE 28851 S » I HEH A 1E
FEME o LHAKFE N G8 2 5018 BWEAIRiT N AR S CEE MEdlr - ZOREAEERE
ZEgih » A EEEE o Eit - EEPEHI B SRS E R - SRS
fHsR%SK (Corrobotation Requirement) » DABEIEFEAE 28 & DA GBE By BA A M

SGHH Y BB 0 1S RERT & HHME (clear and convincing ) 223G EAT ©

sa 5 R [ HISEEUEA R 2 A 2011 FEFBERABIER 2 BHESS 102
(g) (BNErZEfRArrh 2 s £ A AN, priority ) PAR 102 fk (£)  (FEIREIEEHA
A, derivation) ZHRMEZ FEIEIT o TRRIEEE TR BAR S u i P E B AR Al &80

39 See new 35 U.S.C.§314(a)(2012).
360 See new 35 U.S.C.§315(a)(2012).
31 See 35 U.S.C.§282(2000).
362 See Kaufman Co. v. Lantech, Inc., 807 F.2d 970, 974,(Fed.Cir.1986) ; Union Oil Co. v. Atl.
Richfield Co.,208 F.3d 989, 994(Fed.Cir.2000).
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https://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1986161933&rs=WLW9.04&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Full&referenceposition=974&pbc=89B2F2CB&tc=-1&ordoc=1988078604&findtype=Y&db=350&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Fede%20

NZ OBHRS A - EARA e fHaIT » N a] B R sz iR - BIsRE &S
BHEENE AT ( clear and convincing proof ) 2 #EEE " - HIMEIEATEE %*U&% 102
(g) R 102 (f) ZSHHEFANENZGLE » St EREAEFANE N 2580 > K
TR B — A N e B sl > BIFRERIE AFA S E R - s
5 SR A PR A BRI B E TR & s5 il > 550 7™ -

HEEEEZAZF (interference) 7 #BH AGFMHAIEE(TSEE N > HA
e B AR L EEGE R 2 fivRas s > SEHE R EM ATEEE - e
17 e B AR A DLV b 2 AATEE I SR T B 5 3 A 2 &L
Y2 FE S EE S92 - £F Finnigan Corp. v. International Trade Com'n ™ ~ Loral
Falrchﬂd Corp. v. Matsushita Elec. *%2& » CAFC T fisa s e F AR (& IERTE A A

102 (g) k102 & (f) - EKHEAH 2 EIERSEREFESE 102 (g) ~ () DL
24 Fﬁﬂﬁ%‘rlﬁw ;

F=EH b EFEEIEESRF H 1892 £ Washburn & Moen Mfg: Co. v. Beat 'Em
All Barbed-Wire Co.—ZEBRIE IR o fEAZEEFSRESTEAY #2: Barbed-Wire Co.
EIEEEHARE Washburn & Moen Mfg. Co.45 US PAT 157124 BF 450> I 7Re% fE E
EE Y 1873 EFIHEEERIRIE. AR~ » MR DR 24 it HERG - 55034
B A EAE 1858 FHVERTI S LRIEL IR s e A 2585 » TABTRER 5ot Il E
A E LS E - 12 1858 FHYARTH & ERIE. 3R - HEH BB A LS
RIZEE2%E US PAT 157124 BRI [l %83 R =2 5 5 HAw0 A ist A e -
HHEBAGEZER - 2Rt -~ PrBss 2 ki I g H R gz N EE
NTERZEEH \DDU\@P FHINE N ZEUIE 2 BRI ER B 2 EE N EEE S|
7 T RAAFMRNEE 255 MIEENREMZ A - MEE LR T =T
S o 1 A*Ef%ﬁﬁaﬁﬁ HERZBEFEEHRT i MBEVEAE AR ERy 38 -
FlE BRI EES ZE o A EE - Wit ZEAE e ASREEE" - 55
SN > 1E Eibel Process .Co. v. Minnesota & Ontario Paper Co.—2& » E & = A E

363 Price v. Symsek, 988 F.2d 1187, 1194(1993).
364 Kridl v. McCormick, 105 F.3d 1446,1450(1997);Berry v. Webb, 56 C.C.P.A. 1272, 1279, 412 F.2d
261, 267(1969).
35 See 35 U.S.C.A. § 102(g)(1)(2002).
366 26 Fed. Proc., L. Ed. §60:503(2012).
37 Finnigan Corp. v. International Trade Com'n 180 F.3d 1354, 1367(1999).
368 | oral Fairchild Corp. v. Matsushita Elec. 266 F.3d 1358, 60 U.S.P.Q.2d 1361(2001).
369 See 35 U.S.C.A. § 102(a)(“A person shall be entitled to a patent unless--
(a) the invention was known or used by others in this country, or patented or described in a printed
publication in this or a foreign country, before the invention thereof by the applicant for patent------ ).
370 See 143 U.S. 275, 12 S.Ct. 443, 36 L.Ed. 154(1892).
371 1d, at 287.
372 1d, at 284.
373 1d, at 284-85.
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EEEE AN S BUBEEF AR - 2% EE R TR A AN 58
N OSSN 2 B RSB HEES  H i s AR O BHRS 2R 2
DIHERNES R st e E ™ - fHit - ] RAR RS R = Abe i mss A A FIE
RAARELE » BINMEHIE RS E SR 2 AR 2 58 N iR I - s8R RHE T
o FRIMEE A 2 IHEES MU A [RIRFE5HE (contemporaneous evidence ) fIEAEES » |
solHEE A FTae il A P EF 2 KMTEAERA AR 2 BT » Al BEER = AR
7 WHDEEEF 2 ARET -

RS FERART (CAFC) 7Y 1982 fERRIT » (535 H s SR A 21
ZBHEERT  FrABREH T AR R BRI CAFC BHE™ - HHNERIT
e A B E S ER T HEESIR (certiorar) & R > HEE
RN HIA R R IR ERR AIR - (e et REIBHFR S A EmAB R
S EZRFERRREME - A E BATEREME 2 EFR « CAFC £ 1933 £ Price v.
Symsek.—ZEHE JelREEE I SNSRI Z GRS - (&/H 2 B A BEG0E 2 25
HERER S E LRSI RIEE L FRS R A BmsE T e 2 2

& (beyond a reasonable doubt-standard ) " °

RS R~ J720 » CAFC B3R @ AENF:5#2 (contemporancous
evidence) » 15z (circumstantial evidence ) ~ #2HH A ISR A = CIBEEE T -
P R finss s ™ - fiiaa i A 2548 (physical evidence ) VAP EH 5
ol HLSR o BEIAE L EE R B L 9HRE AR SR e ZE (7N 2 A e+ E 3 LI5HES
TEBETHARERE - i CARC Biffsss B g EN A S ENR" « RSB
TR IR B E A IR R B RN S A e Rl AR ST = Bl —2ix
HNVHEFEHEEE AR - E Mt ~ et R SR s
Tkl o sER - B - B HECEE I EHFEEY - AT IE N ER Y
frgR I PHRS I B AR PR Dt 38 A R AR A A 20K > Bede 2 S (5 FH AR RY
TE—BHHERNFLE - Gk Eie R BGERIA AR E BT 2P IEaYY) - CAFC
A e T SRR B R E™ o S A PAH ERUE > SCE s - il

374 See 261 U.S.45,43 S.Ct.322(1923).

375 1d, at 60,327.

376 See Mike R.Turner, THE FUTURE OF THE CORROBORATION REQUIREMENT IN PATENT
LAW: WHY A CLEAR, STRICT STANDARD BENEFITS ALL, 2008 UILLR 1319, 1325(2008).

377 Corona Cord Tire Co. v. Dovan Chemical Corporation, 276 U.S. 358, 48 S.Ct. 380; Smith v. Hall
301 U.S.216,57 S.Ct.711(1937).

¥ B CAFC i3 E - B - 2 RIME - £ - RTE - MIAREE - EEEFFRA-HER
BEHCAIART - H 51-65(2005) -

379 See Price v. Symsek, 988 F.2d 1187, at 1191-94(1993).

380 Cooper v. Goldfard, 154 F3d 1321, 1330(C.A.Fed.,1998).

381 See Mike R.Turner,supra note 376 at 1334.

%2 |d at 1335.

383 Id.

384 See Mitsubishi Elec. Corp. v. Ampex Corp.190 F.3d 1300, 1304(Fed. Cir. 1999).
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S BRI S BERCAC IR R nRaE R - E S GBS HIE  ABTN Al RERe
HES B A R AoasE o™ -

N KA SR ELRRZBE - #EeE R IR s ERe A AR
5 > H DA SERS I i@ B B S MR E 5 - (B DA Bfiassis 2 [EE
TIIAE E =™ « 42 LTS I 2038 B A8 ( cross-corroboration ) Z A& H » CAFC
BB R wsE N 784y RO BESS A LUVE T SCA I DA™ A e i
B sigEr T o VAR E DO TES i S wna > R - CHAERMR O
PHEE AR B IS S HEE BB T - A v RE Mg ii4s T B E
o AR TREE IR IR FEE BAYAZR CAFC 45 © B85 1. FH R S (i FHG A ek
7 HAR  2.88 N2 FIERAAR 3 3RSl EEESE 5 AR 2S5 558 N
AR ST NS AR 6.4 R T e T gE M © 7. 38 HHH .
A2 8 55 \EL G Bl (%™ - il 8 TER A MisRaeis B IS &
HIFrEE T &8 ARl Crule of reason )™ ¢ 8 Woodland Trust v. Flowertree Nursery, Inc.
—Z » BN EIIE R Z— Hawkin E5RIL G & FEHA 5L - (EEFRE N FEERT
Z. 20 SERELRIA BRI a2 S A GSRe ISR A F BRI AR
538 Hawkin 52 28 A F B FIAY 574 o H {158 A% Hawkin 2+ —fir e
Hawkin 2% A » 55— (L AEE Hawkin ZAE%2 N2 S0 o (ERRERH 77 A T #ERL R
Z 4 NZggut > SRZEAER 55, Canticipated under § 102 (a) ) A B
7 o {2 CAFC RIZZ OTHEZURLL " &3AR | (rule of reason ) HIRAfHT®E » HH
% A NZ a8 it/ DERE 2 B RHARS » i Hawkin HYE8 710K 228706 (clear and
convincing) ZSHAFZE™ < fHAE Adenta GmbH v. OrthoArm, Inc. & Thomson, S.A. v.
Quixote Corp. ~ZITEAFIZRURE (EIRME MR o PR 1SS E R A 3L
MEFE > BB o BE RN BEE A AT S (E Ry Al A 280 256 0H » ik ReRAH - mT4n
CAFC R R EARFFEEEN IS - LS ER AR ERGERTE - AlfkATAt &
AR (rule of reason ) HY .5 i L1 BEES LGS A\ 5k A Fa MBI F RGNS &
SR S IR R (EE o BB MR R E B (A E IR AR sl 2 A
roTBEE - Y CAFC iR VRS IR SRR B R B A EE » 1P A — R A

385 Reese v. Hurst 661 F.2d 1222(C.C.P.A. 1981).

386 See Juicy Whip, Inc. v. Orange Bang, Inc., 292 F. 3d 728. 743(Fed. Cir. 2002); Finnigan Corp. v.
Int’l Trade Comm’n. 180 F.3d 1354, 1370(Fed. Cir.1999).

387 See Lacks Indus. , Inc. v. McKechnie Vehicle Components USA. Inc., 332 F.3d 1335, 1350(Fed.
Cir. 2003).

388 See Cooper v. Goldfarb, 154 F. 3d 1321(Fed. Cir.1998).

389 See Sandt Tech., Ltd. V. Resco Metal & Plastics Corp., 264 F. 3d 1344, 1352(Fed. Cir. 2001).

3%0 (1) delay between event and trial, (2) interest of witness, (3) contradiction or impeachment, (4)
corroboration, (5) witnesses' familiarity with details of alleged prior structure, (6) improbability of
prior use considering state of the art, (7) impact of the invention on the industry, and (8) relationship
between witness and alleged prior user. See In re Reuter,670 F.2d 1015, 1021 n.9(C.C.P.A. 1981).

391 See Mike R.Turner,supra note 376 at 1332.

392 See Woodland Trust v. Flowertree Nursery, Inc.,148 F. 3d 1368 (Fed. Cir. 1998).

393 See Mike R.Turner,supra note 376 at 1341.

394 Id.
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S > %0 Thomson 2582 Finnigan Z& > EE IR H B H 278 (enbanc) /5
o BHEArEE A LIOEE L TR B AEREEES - HEUERZ HEE
( comtemporaneous physical evidence ) JILAfETREERE » (EH AR RE -

FH_ERTRD > EER = AR CAFC 301F Ry BHE A A 184 5 A Y I 0HRS
MEETE > A FEES R I LS - MAassE 2 78 8E - A" &EEAAN ) (rule
of reason) FFIHYE ERZEINLAIHT - EEFHRHEEAT » SRR GHEAR]

(rule of reason ) B —FRIANPUEE | | BEFR A RER By LIEE M € DIFT &
D “%E el 2 F{E PR 5 2. 5 RS ) MEEFMNG AL

2 (5 credibility of the witnesses ) IRAEE ™ - 55 4B 5 5 HII( corroboration )
{%%ﬁﬁﬁ FACIEEEE . (oral testimony ) &¥E645 (physical evidence ) WA S
AanOgEss A BRI E AR mA R (facially deficient) ° ZREES B H5RME - [N
RI{EE sl > INAIC S aAR B4 s (E E M #E AT o« FHAE Finnigan Corp.
v. International Trade Com'n —2& CAFC sldEsmas A2 Fl| E FMAie & B > B DL
e NMEREFA M Z SIS A A R0 4 se o & e[RRIl 2258 5 4
HA R [ 1S SR B = A B R 2 R - CAFC JHfE R AR L T A5 M 2
T PriERAE R > CIEEfei/E R RS I 5548 © e ZRAFNE - (Hik
/ME AR 5 B RSEEHEDL T SEUAR] | (rule of reason) F3lHY= 2R
{E BB —R8 N\ 2 CINHRGIL » & S E REAIA M ERSIE 2 refitE &5 THEER
EbTE ER s 2

3.1.6 SeRH N HR EREHEIE?

B 2011 FEFEEE (Patent Reform Act of 2011) JFFEER 2 Je 8887 F 2k
Fyoedf B NFREE £58  HNERNESS 102 Rk vl SRR 2 Fraa M B in AR
JE o JRICHEMES 102 (a) REE » S SEEIGRMAFTERIEEEA - 53
B BB A R R FIY)sCE - BIR e A - st 2 o 20 - B

3% See Mike R.Turner,supra note 376 at 1355.

3% See Steven N. Hird, IN FINNIGAN'S WAKE: RECENT CONFUSING CHANGES IN THE
FEDERAL CIRCUIT'S REQUIREMENT FOR CORROBORATION OF WITNESS TESTIMONY
DURING PATENT INFRINGEMENT LITIGATION, 72 U. CoLo. L. Rev. 257, 271(2001).

397 See Mike R.Turner,supra note 376 at 1331.

3% See Finnigan Corp. ,supra note 367.

39 See Nick Gallo, FINNIGAN CORP. V. INTERNATIONAL TRADE COMMISSION, 15
BERKELEY TECH. L.J. 129, 145(2000).

400 See Jessica R. Underwood, IMPEACHING FINNIGAN AND REALIGNING THE
CORROBORATION STANDARD FOR UNINTERESTED SINGLE WITNESS TESTIMONY WITH
PRECEDENT AND POLICY, 7 U. PITT.J. TECH. L. & PoL'Y 3, 31(2007).
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SN RE SR R ST EL N T o BRI M (dissemination and public accessibility ) ¢ #r &
TEEFE Y HA A B AT EZIHY (otherwise available to the public ) S # FR4E AT
ZBF] - GrE ST R Bl A BRGEA - BHEAYYIERTE B 2 R 2 {1
SUERCARGEA - S ERIERR ? &5 EAEHH S B AR H IR E e AR
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BB
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FEH| K FERZE B (the Patent Trial and Appeal Board ) #4e Higs A2 350 » &8
R EREMEE SRR HE A ZZH - WEEBL BAEH K LiZ EgE
B IR A] B A P B B 2 BB A4 55 - B I R L5 B g S B B2
frz H5E B2 BEHNEEE R AERBHRGERNEN SR 2 Hig 3 (B H A4 #T -
DEZRFH B ER - ETNEET e AR BRI HEE o &
THEENNERR T - BFE A K LR B g ER A E 2 &8 mE0  BEh

401 35 U.S.C.8 102(2002)(“A person shall be entitled to a patent unless--(a)the invention was known or
used by others in this country, or patented or described in a printed publication in this or a foreign
country, before the invention thereof by the applicant for patent:----- ).

402 35 U.S.C.§ 102.(a)(2002)(“ Novelty; prior art.--A person shall be entitled to a patent
unless(1)the claimed invention was patented, described in a printed publication, or in public use,
on sale, or otherwise available to the public before the effective filing date of the claimed
invention;------ 7).

403 In re Klopfenstein 380 F.3d 1345,1347-1348(2004).

404 Joshua D. Sarnoff, Derivation and Prior Art Problems with the New Patent Act, 2011 PATENTLY-O
PATENT LAW REVIEW 12(2011).

405 Id.
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{IcEE 2011 FHEFLETE (Patent Reform Act of 2011) > BHEIERFARSE
B PR 2 S S I £ R e s N R 38 - JREIYEAINESS 102 iREIEEA
HHER - PRIFSH SR Z ST B R H Al > G4SN » SCER BT 1Y) - siE s
FACEA ~ S8 B AR AT RNV ZBAN > RETEHA] - SO EANESS 103 R
FE S H R K B ER 55 H 2 e R it 2 B4 AG720E - BiA B P @ ROy TH il 2 A\ (8
1M 2 SRR S AT HF" o BRHE AR R M B 1 2 HIE R R DA
a8 H R2E o WHEIEHAEA—SURSe R BRI 75 1 L3 HERZ A > A28
B EIGRERR  JREH R A AIER IS Z R - (HS /e NS
EEFE T - B HE A ZEGHIEETTAIE - HIEs 0 AN BN
PR REERT - 8 S AU E A R

4% See 35 U.S.C.8 135(2012).

407 35 U.S.C. § 103(2012)(stating that a patent for a claimed invention may not be obtained,
notwithstanding that the claimed invention is not identically disclosed as set forth in section 102, if
the differences between the claimed invention and the prior art are such that the claimed invention
as a whole would have been obvious before the effective filing date of the claimed invention to a
person having ordinary skill in the art to which the claimed invention pertains. Patentability shall not
be negated by the manner in which the invention was made.).

48 H.R. REP. 112-98(1), at 42(2011)(A new administrative proceeding—called a “derivation”
proceeding—is created to ensure that the first person to file the application is actually a true inventor.
This new proceeding will ensure that a person will not be able to obtain a patent for the invention
that he did not actually invent. If a dispute arises as to which of two applicants is a true inventor (as
opposed to who invented it first), it will be resolved through an administrative proceeding by the
Patent Board. The Act also simplifies how prior art is determined, provides more certainty, and
reduces the cost associated with filing and litigating patents.).
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530 See supra note 370.
531 1d, at 284.
532 1d, at 284-85.
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a stay of proceedings in the district court pending the outcome of the parallel proceedings in the PTO

remains an option within the district court's discretion.”).

854 Wayne B. Paugh, THE BETRAYAL OF PATENT REEXAMINATION: AN ALTERNATIVE TO

LITIGATION, NOT A SUPPLEMENT, 19 FeD. CIRcUIT B.J. 177, 215(2009).

85 Ethicon, Inc. v. Quigg, 849 F.2d 1422,1426(Fed. Cir. 1988).

00 K HAFFHFAEE 54 RIUE » IMEEIRFHET HolA L ENF - TR A AT E R - BEFAET

AR ZEBRFFTIEEE 1IH) - EFTARREEUEII BR 5T - A O

AR FE ERFWER SFILTTRARR (G 2 ) (FXR 1 FEICBOLTLELDH DS ERD D

XN FRADPMEL ~ IFTRAFHNTLE T D EF T DFLHEPILTHIENTES - 2.
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RN ESNREEET AT - WNEHEFERF ZfEEAHE EETEAMEF - H1Y
EUFIME NGTERRA Z FEBIE N > (RAERT 2 Z IR E TR fef X FEEA RBEHET
ant o NEFEERRF R mE R RETRAZEH] » WSS AEUSEA
AYHIAL - PNEE > SRR TR A RFBR A T AT BIZ 1E5TA 2 SH Rl
5 [REREE - ABUAE R A A TR ILTEAE 2 S BN R EIEHEF F EaTEA 2 B
EINE > FIETRAME e RERGEE RIEEGRE - S0 i {LHEHE 2R - 26
discovery F2FE5ERL > BEMETHE" - MR —HFHEERF SRS EE LG
LEAIEEER G KATHES | KEEERBAHEA®R EERSTEAME
fe 7 I REEE R -

HcaiATHL > S5 B FR RN T-A I NS B 7 o oI REN A RI[E R T T
M 1L —a AR e T Bl 24 —E A e PaE R = TTRE - 1 Inre
Translogic Technology, Inc.—Z&" » BRFIERFSMESFIAR 1999 £ 3 BAERFH 5724
BeiErT » EEA S B AR 1999 £8 6 H 2 2002 &£ 9 H ESEEF i/
T - SRS b s KIaE 2004 /3 HEBEAISEN o 048 L
7€ 8 (BPAD) 220054 7 H 7 LA#ELF ° Translogic Technology, Inc. R »
R A E EERARE o Bl-HFEA > BRI VAN e 2003 410 AIEERBEFA
R AR A6 2005 5 2 A R 5 HERREER R EEIE o 1A 2005 45 10 H B
ARG A Al i 2 7k A ZE i€ (permanent injunction ) © WiZE_LaF £ HHFR
A EERERT - &R A RSP EAP TR R R ARG /5 2 B 0 R
TR Z G R R

S 4E Abbott Laboratorics v. Syntron Bioresearch, Inc.”'—2& » BaFRaE_ 34w
U T AR A A S 38 5E » HEAR Y552 Inre Swanson™—ZEH1
BB AR B P AR e i (B — B 2 M [ PP R i B
JE o PR A R ETRARE L B A 2 A R HEr » R EES o 4R A R T
FINER I RIS 2 S EEE - SRR EAFTE » BisrSalidn FamERe =~ SR AR
BRI TG AR M FIET I & 2 RS E AR AE R [EI A2 =
EHEERAN H&SEREEE™ - e REE AN EAE S 2 FEGMEE
HRAERY - FIRBFA N RN EHEHMEERIVEEE(E (the burden of

FFA DL I REM a4 L < IR S-S DHIL T H D581l BT WERH S &
WD EEIE - FHME  BEENEET S FTCLZOTRTFLHEFILSTHIENTES ).
7 Robert Greene, et al. supra note 287 at 66.
658 |d
9 In re Translogic Technology, Inc.,504 F.3d 1249(2007).
860 Translogic Technology, Inc. v. Hitachi, Ltd.250 Fed.Appx. 988(2007).
861 Abbott Laboratories v. Syntron Bioresearch, Inc.334 F.3d 1343(Fed. Cir.2003).
82 In re Swanson 540 F.3d 1368(C.A.Fed.,2008).
563 |d. at 1378.
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proving by clear and convincing evidence ) * ¥ ERT &% BB S T EFRIE AL -
MEBERFEE L SRS E R F A HEE B AR BLE— B2
SEESIRUNAE BE I L B 245588 (preponderance of evidence ) 7 #RE5 &R ATEY
BRI - —H A RGN R ERE A R [E 2 SRS AT - NI
EEBRAREHE > ERBESFAETERFELEER R B  ZBUAIE A
HAREREFHEAARE BB B EEERT R IRy & 2 B E A - IERER
EC SR At B A R H B B IR (S AR AV RS B (1 B TR SR At R A e
HIERTERESAE 5 2 BEEE R AR - W R [EIATEL « (E I AR P ER B [H]
B TR RN E > IR e e 2 N

4.1.1.1 SHIEREREETBHE B 5

SRR BE L HET - R BRI TRAT LA T BEfAZ & B2 7Y
HHETT - MEESEA A (PTO) FVEEREEF P REAR S TRARR LML -
RIS B FREER 305 e - FHEE 8 IR i I AR & © MR H AR E
RHETHARIMR 1] N A FHEFETRIEHEERER - M{ELTRAE 81T > HItE
IEREFNEE ZEEHE - EANRTAL « SE2ASSE SA SRR L A 2 &1
F o] RERIIRIRF AEETT S8 2E A SRR Fr &S R 552 » HSRE CAFC 8 M IEfd
AN ISR ML A AR AT - PRI TEERATERSE R (L » B TR Rt A
AR LA BT IR L BB SR L REE © &4 FIFTEL - @bl 2 (55
HMIAERBUEHAERE 52 2 AR - CAFC B 53R i[5 S FF PTO By &2 -
A SUERT Ry Z 507 ° IR EAE s Feafk » PTO AR < EH
TE S kM it T A e s S B R R R

RIEEBEAS 1 BIEZE - EATEN - EiA FEEES 20 55T © ZIEE
A UREAE TOR Y o LSRR A 2 S PRI S A DS AR
HAREAAB E R o KBRS T B IESR H R IREFZIEIEE 1791 £
1T Z a2 AR - BRI AS, 7 B I 2 A AT AT
I FIHRy © LA AR A S8 N SR P B IE R AR A AT =
B QMR EREEES T LERANLEFEEFEEAAFEA - ARG
ReERH 2 FHE S IER T FE EE DR EE 1791 S ER T mANEE ™ 3
R SEAERETRAARITAE R 18 S URIVRETERS - AR RETEAHE = REST
NERFTFEZEE  HAREEZER  SEAEETTEAINE EES T BEXE
A - TEEFERRETAAREEE BABE T » BSOS ER A=

664 1d. at 1379.
865 See David W. Okey infra note 799.
866 Markman v. Westview Instruments, Inc. 517 U.S. 370, 376(1996).
867 1d. at 377.
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7€ QAR Z S8 E AT B s — 2y (BIEEE) RIS E IR ke -

PP E SR BT ZE - AHEE LIRE T - AR ARIEE AR
7 AR EHERY - BT EBPAE R E AR - SRR IR EHVENH - B0
AENBHEESE T RS » AR RRENI DA/ A LU G S5 2R" - TR 2
EEETE L B ELAEA 2 —EGETHEAREEEREST —
TR R E AR AR EREE - NS EETARER S AREER
HAEFHINEEES 7T EIEXAEEE ZEA - Caaiik - mEEEGEREEF
st I AZERE > MIRAERZ B - SRR A P A F B R GE S EAE - A
FHRPIAGEAENE - I EEE A R ARV -

HAERESFA R ERNAERNE T - TEESEH gt - =0 - 185
T - DIERBEAAMS - BALASE 102 (65 € S RErEM: S5 F 2 S B4
HRtEBREEME" - WEFEREE T o M 2 B R P
H o HEUEE R Z NSNS 5T » e s B R B 2 R R A - (AN hie
YIH A W0~ IR e S EEBE T AR ERE™ o (RIPTI - HF (SR
FTRA S TR S A B T R R o mENAILE - (HEEIFFNASE 102 FREFIA R
Mgt B fFEAEERTE « BIAENRIH AT 82" ~ ARSIy E 52 E™ -
SO0 N ZR0ETE « SRS AEME 2 T3 ) TAEAIEEE IR - gLt
FEIMN S > HesE A ARERM R o < Graham v. John Deere Co.—ZEFT18
IR HE - B S S8 R HY SR S NS E ~ SeRTHTEL 2 P55 oK
TEZZFATRTE ~ MR Rl Es B A i T RS > B I o i 5 55
SeRIR o Z ¥ 88 2 & n EAH RER AR 2 Nl At 2 RMA JE Ain B A A & A
e o

58 > B A (= FEaIran TR B A A X M 8 B B R F A E AN A
& o VA S E AN I PR B H G E I = TA T B A S A KR
BT - A GHRE FER A R R A R A - VAR KR
FEEZEEERHA - Al RERBTAT Z —EEE MR RBEE LK

868 Gasperini v.Center for Humanities, Inc.518 U.S. 415,433(1996).
869 Federal Rules of Civil Procedure Rule 59.
670 CAPITAL TRACTION CO. v. HOF 174 U.S. 1,13(1899).
871 Finisar Corp. v. DirecTV Group, Inc.523 F.3d 1323, 1334(2008).
672 35 U.S.C. § 102(2002).
673 Cooper Cameron Corp. v. Kvaerner Oilfield Products, Inc. 291 F.3d 1317,1321(2002).
674 Manville Sales Corp. v. Paramount Systems, Inc.917 F.2d 544, 549(1990).
675 Checkpoint Systems, Inc. v. All-Tag Sec. S.A.412 F.3d 1331,1338(2005).
676 Graham v. John Deere Co. of Kansas City,383 U.S. 1, 17(1966)(* the scope and content of the prior
art are to be determined; differences between the prior art and the claims at issue are to be ascertained;
and the level of ordinary skill in the pertinent art resolved.”)
577 |d at 17-18.
678 Federal Rules of Civil Procedure Rule 38.
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EMA B DA B ER B E R A 2 HIEr > RITAT S Bl R R SRR RS 50 (b)
R FE AT E EE AT VA EEES R ME R AR M Ao IR
(judgment as a matter of law ) ™ o 534h » EFHFRERESAT » EEALE
FIEREIPASER » A H B B GENEE EAR I35 KN EE
o R o ARG BB AR R B > EE 5 2 5 R HE R
(clearly and convincing ) 12 o BLEFERIEFET - EEERINEAENME:Z
A TAEME Y FAREFEEEGREEER (denovo) > FEMEAREEEE
S o Bl EAREERRRESIS A AVAZ e s » nIE B—H M E BT iR
SEEDIE BN o RERERINE S 2 HIEE T4 - IREIER R R
HIF B8R AR CAFC B BB EERERE L FE  RIREESBEIEE - &'
‘Bee 5 BRI HRREIRE A — BN » Bl FEZ(E B IR ishsm e IR aE
BB o FORGE AR R A A D S R R 2 K R R e
TIPS Fra T - B BB oIt > R R EDAVERER » b RA A s
IR GRS s THiEFTAaESE AL  UH BT 88 1 R EE
EREHEZHE > A EREII RS B e E

SEEAR R A F R E RS SRR TR - Q18 AR K B2 LA
FH > TR EEARIILAHET - AENEE RSB 2 Al - b8kss (CAFC) &&
FREAE » (RER B SERR (clear error) HYREAE™ - AEBARASECRAYE SARAE T - VAN
ZBRERE - TR A IR E A ShER T BB 15 » RINRENIEAHERT™ -
NEHRIEEEH S B E R L ST UEER 5% DA T EEEIRESE - #EE
FEHEEAS S - HENERENET 20 H REEES 7 BIERL EEAR
[t 7 - SRR E B E R EZRUE T (A A T B E g w Al b
R ATA R R B L o FEE R R o AR R e A S
Ho BN BEEEEZE - EAHERARZRIT -

PRI EE B FE R L Tk B RBERETTA I PLF b - TS &S
#E# (reexamination) TR 1R « EEREAN GRS ENHEEEF T
HRETEF 2 BB BN E T REE R IRE] PTO AL EFHEIEE 8
RECAEST 2 B EFaEMZAm AAER MIFNRBERRESAT > AP
e HCSE A BAIFE AR M BB 2 FEEREC A RE - 5
HEEEF 2 LEE (B CAFC) ZHEEEA » NERFEFEFESHESAT AT

679 Unitherm Food Systems, Inc. v. Swift—Eckrich, Inc.546 U.S. 394,396(2006).
880 35 U.S.C.§ 282(2012).
81 Brands, Inc. v. ABA Locks Mfrs. Co., Ltd.501 F.3d 1307(2007).
882 Consolidated Edison Co. of New york v. N.L.R.B.305 U.S. 197,220(1938).
83 Minnesota Min. & Mfg. Co. v. Chemque, Inc.303 F.3d 1294,1305(2002).
884 1d, at 1300.
885 Forest Laboratories, Inc. v. lvax Pharmaceuticals, Inc.501 F.3d 1263, 1268(2007).
886 |mpax Laboratories, Inc. v. Aventis Pharmaceuticals Inc.468 F.3d 1366,1375(2006).
67 35 U.S.C. § 305(2012).
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[d] « CAFC N ERFEF IR BERE @ (GRREESERAZAELE - #HYA
PR RE A B B > AR BEAEES - R FEEREFE
H iR #EZEZ B g 2 R ER - 157815 CAFC &L B8 BINSEE 2308 > 1
KaEE s FR PRI BN A T EA AR A EE 2 F RS S
FrER SR PTO (VB ELE » I3 a B 2 & - 7£ Abbott
Laboratories v. Syntron Bioresearch, Inc Z£Ei In re Swanson ZE5EL883H - CAFC A
SLE—BE AR AR Rl A E2elF - 3SR PTO IS ERR T ita Rt
Fit By Z 500 » HINFE R ERENREEE Z3E B EREES TBIEXZE
ERBEMAL > BN EEEEE 2 ROE T E A A T HEHSEEEEE
Bl FaR R AU AR RV E R S T o H S E S H PTO HE—%
FIER M BERE 5 AR ER - [EEREE EPE 2 AR ARIERS CAFC
YA M TR RN R ETEE 2T B AR ¢

HEZRREISELFTE - B A ERREEZaiA R R B A e B B T
TN F R FIE > MiE LRSS R EEE A FIFTEL - N R SEARE s E A A
M2 AAHERE AR RR A Z R NG » 7S I EIRAERE S
& WESEG a2 RE R SANREERER  MHEEERFEZ R EE
R 2R WAHEESA R AR > $iE—SA R R g s e C 2 (8 25
B2 ERSGRAT - RIREEE SRR = 4 LB RN EIRE 3 5] 2 2
HEFAERTE > EAIRTAC » (HE TR AR HEEFAFDS_EafaABiRl CAFC HifsH
BT E S B 2 o 2 (PR B E R R ARE « [ P B 8 =9 i R AR RS9 1 F
— I Z N A2 AE Ry i s rétom £ 0 BIRT S o B - HINREE 1%
T LR EHITEER  APA A AN TG B AR ke TG AT
AEHESHE IR - A5 e Za8 B SRl B A FAE = Al > A s Rlf
REE M BEEE N EEFTFEERE L FESH LB E - £
B2 CAFC ¥R SREIEA IR G 2 FEEE - Ml MATRE B G5 R A 2 24 -
JIHE T 55 B S A R [ SR 8 S8 37 7 /0 L T o o s [ B 5 R S5 A e A e
MBS BEEER L LR« CAFC LIR& IR - RRREH
TR RETAA L B A U E R Al 2 2858 R (LA FIFTE WA S A
[ 4 5 B SR AR A e 25 IS 5 R AR T 455 (B A R n LU SR B R VA5
TBIERZFEAREALZ EHEESEERE - AW EN R R R
EELEEE” -

68 |n re Jolley 308 F.3d 1317,1320(2002).
639 Megan Keane, PATENT REEXAMINATION AND THE SEVENTH AMENDMENT, 77 GEO. WASH.
L. REv. 1101(2009).
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4.1.1.2 FRIER A s L B pr T

EEFEFE TR AN RE N EEETEER AR o Bl iDL

1T B E— B A T T T > ol geE A eIl » B sl AR
8 iEIEEP—EF - HEE LENERRESTA R SRR A EAE
B RERER ] > B EE I L — B ER % — 2 LR A JRE
FHESERHREEY  AEARNSEREYEE  AERTEILFAERE
HHFER It —REENERRGS FREFEE - Hit ) N S EREEE
IEFARRFEREER - HRSEE IS - AL E B EILTRARER -
BESEHER (HEFESE MIEERR | (D) FiFRAEtHErE
MR E SRR — FHBASRS oA F s - (2) (B IkaAE GREf(E A F oA Fo 8k
(3) IR (discovery) 2B ESERK ~ FBHEAH EBRELE E™ « AT
AR & A E R R B A R - A Ha S A T E ST
(AI¥ER A BB A M) o AP AR R (5 A2 (R o LR R
EHHEERIRP T E 2282 =307 Cestoppel effect) AIHER » REEFNE
BRI AR [F 2 BRI PSSR - AN AN VEFREEEET > 5k
TES I R SRR « EEBERIZEGF  ErEsfaAsE TIPS ER - Ak
AETHA SRR (discovery ) EGEE RS (fact depositions) © [f4E 5 Al
FEETHEEREY > ARBERAFEARL S EEERRETANMESEE
B gk RE A g T R I R AB T IE ST « 559MVE B AUEER E R
QITE > BRI E R A S F 3 IR P PTie 2 e pii e » R =T
DA EE R 2 A2k SRR e DR I R eA TRy - DA frmdas Tl -

FN AR SRS A R B R TR G T T - WL » “EHREFIAER
M2 Fr R h—%4 4 Inre Translogic Technology, Inc.” B Translogic Technology, Inc.
v. Hitachi, Ltd."" — ZE R BOR 8 A i B A EME G i 7 38 A 5 S R -
1E Translogic Technology, Inc. v. Hitachi, Ltd.~—2& ° Translogic Technology, Inc.jX EREE
(SHEE AT IEE G - EE 8 T 6 B 50 BEEMIEE - ZRMAE In re Translogic
Technology < FHEE —% » AR A FHAA B MBS R - 5% %KWy L3F
B 2 SR - B 2SR H Ay B P i e A R BB A EE KT 3

8% Robert Greene Sterne, Jon E.Wright, Lori A. Gordon, Byron L. Pickard, REEXAMINATION
PRACTICE WITH CONCURRENT DISTRICT COURT LITIGATION OR SECTION 337 USITC
INVESTIGATIONS, 11 SEDONA CONF. J. 1, 33(2010).
691 |d
892 Wei Wei Jeang, David McCombs, PATENT REEXAMINATION 101 FOR LITIGATORS, 45 THE
ADVOC. (TEXAS) 22,25(2008).
693 Id.
694 Id.
8% See supra note 659.
69 See supra note 660.
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PRy AT ER > WREEE R FEAA R Z B R TEAREEE 52 (0] - PRAL T SCRFREIEH
MR R - SRR SEA R BT A SN SR i E A Z [F—
Feigk IR ST > SRR R A DA & R R AN RSB EA = A e
HHEEEP AR B RS R (LA FIFTER AR > EQ0ATAL - fEIEREE
HISBRIET T > REW AL - IR A H o — A 5 DA i —
£ SURMERT IR 2 R - TMESIILAERET -

FR RBHAEHES A Z K FHR PR Z A HEr 2 EFE A ReEsEH
ZoREAEER > B 3 NS R AR A A A AR SRR A A
7 > 52 2012 EEAAE IR > EFRAREBG AN REENRRETTAT > 5
HEAERF OO SRl mE—EE 2 78 Mo R HE AR
7 o B — AR E R SR R NPl LS AIE IR REfE A
PIRRE SZRY « (BN ITER TR SR e ARl - HAERMERPEEA S5 3 AGFKA
AR A S S FE S PR EEE " « BRI E BRI (issue
preclusion ) EE5K HFR - (claim preclusion ) Z#EH] - (E[E —EEREE FEIA
REMEHR Z S A Fpii RyfCalF R EH > A BUHSE 85 Al 1 Z B4R SiS F2EE
Z B A BSURRPER BIR A A AT R s 20k - B —TE 2 fE A -
LU 73 50 eb 55 B S R RAR EREE K bR Z M 0 PSR A

4113 SEFEFHFAZ S

SRR FE R R AR (]S R P R A [RIRaA R R B A e - L
Fy (1) ZFEAEE R BT B BRI EEHEE  (2) 2 ETHRR
A PSS 5 9 H A RS ERT—3Ten FHaieg 548 50 (3) Rl SRR EE
B HAEAT— A PRI - (4) [Fl—F R HIERET AT S A HEm e 0 22
Y™ o R SERRVATRES 2 ERMREE 27 RN AR BEHERRIE AR TS © B —AEEE
HHE A AR S TR A T E SR HL AT Bt —HETE 32
WY - llaZ R ERH AT & A\ BRI RA R S A F BN FRVEE K2R A
TEMEETTT « EELEFEBERR A AR AT SRS EASREEEA

697 35 U.S.C.§ 317(2002).

098 FHBFFEEHERR R A Al Ry s K BERR (Claim Preclusion) » fH& /A 2 > B4 /1 (Effects of Former

Adjudication) ~ SREREEERAY -

699 AL HIM{EAE - Wi R I 725 K7 = (Collateral estoppel) - &, James P. Bradley, Kelly J.

Kubasta , ISSUE PRECLUSION AS APPLIED TO CLAIM INTERPRETATION, 10 TEX. INTELL. PROP.

L.J. 323, 324(2002).

700 See Meiring de Villiers, TECHNOLOGICAL RISK AND ISSUE PRECLUSION: A LEGAL AND

POLICY CRITIQUE, 9 CORNELL J. L. & PuB. PoL’Y 523, 542(2000), James P. Bradley et al, supra

note 699, at 327.

701 Restatement of the Law -Judgments Restatement (Second) of Judgments B[I5 R AR Bl X fEE

B A R 4R R B AR AR - R EBD A S (American Law Institute) 4Rl - 3% 524m1 %
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BAE—ERBZA (Privies) » HAhZE 3 NMETTINMS AT 2 E5 A R PR
HERR™ o SCREHERRIR A 2 A TR R A 2§ AR R S A 7o B
NP SR TR R P (BRI ™ - SEERIFRIENEIRAT 2 EEA
IS IILATES | > S A FIETEA T I B P et - BIANEF] KRBT
A HETRH - BRI B R A B e PR SR AABTINLASE - T HAR L%
ENFEEAITEAER - BRI 3% S8 H a5 A s B AR A (S S
T NIt HEV EREATERSY - B2 RN - RS RERRESRATIIE
B2 AT B RS ~ B EE R PRHEMERASES - BT
BETEA e A A FREPR IR S T A FE LA TR > DU S0 AR 7 342
FECEARRETRFALE SR SRR - [EE P IEEET -

EEE R EERFANAGIEE PR E SR  HEAE (1) ZPEER]
—AREEEFAES (2) ZPEREKEEHAAEE . (3) ZPEERK
FEH 2 FlE RN - (4) FEEEERE 2 SR YA o BRI e nT DL
DT EE o 2 BT PR ERRARE (CAFC) A 1982 45k 1T  CAFC HFiE s
I FI T AbT E (FiE~ EE ZE E AEENE  SSE IR S - ] i P
HREEE IR FERNE EERERE  GREEE AR EEEN
"o HEHE S FREHERR R R 2 3 A (A PR S [ SE B AR S 2 TR E © MIEEES [H#
R ARz 5] > 45 B S Bl A R AR ka2 wIAR S T H C R AR
ZERT o A iEnt F BRI R SE RS 2 LRk B2 i g = T
DIRE L BEE AT et R eE S A 2 R B AR o F R 2™ - 5

BRI ZE B i AL AR A PAEE il » AR 202 5 A - F S e A =, » & BeokFe i [ 1 -
17 Black’Law Dictionary(Abridged sixth edition)752f Restatement of the Law HyE5REH - 57 £ HA[H 7
& BIEGEE B RIgE  PriETH 2006 SEEEHIFTAC) » 55 46 > 5146 -

792 Restatement (Second) of Judgments § 27 : When an issue of fact or law is actually litigated and
determined by a valid and final judgment, and the determination is essential to the judgment, the
determination is conclusive in a subsequent action between the parties, whether on the same or a
different claim.

%8 See Jo Desha Lucas, THE DIRECT AND COLLATERAL ESTOPPEL EFFECTS OF
ALTERNATIVE HOLDINGS, 50 U. CHI. L. REV. 701, 725(1983);James P. Bradley , et al. supra note
699, at 325.

704 See Parklane Hosiery Co., Inc. v. Shore 439 U.S.322(1979).[#8 /A 2% 1% (Issue Preclusion) FHAH A
MFEATRIEHE R #EN4E - SF2ERE - T RER B = AR - i AR 89 FE S
55 2305 R K 89 G AR 2088 SEHAHIEE 0 HEUAHERS - 55 16 &5 3 H(2005) -
%5 In re Freeman, 30 F.3d. at 1469, 31 U.S.P.Q.2d at 1451(Fed.Cir. 1994) ; A.B. Dick Co. v.
Burroughs Corp. 713 F.2d 700, 218 U.S.P.Q. 965(Fed. Cir. 1983).

7 P A (Reexaminqtion) 12 FHLU PR B A 2835 FaAMERP © BHIAFF &2 e/ MBI SOk 2: R
KRB E R A RSB AT - T BN T BB I ZH%E ) 55 73-84 H
(2003) -

07 ] FijEE 700 » 552 R, Jonas McDavit, PUTTING THE CART BEFORE THE HORSE: OBSTACLES
TO USING ISSUE PRECLUSION IN A POST-MARKMAN WORLD, 34 AIPLA Q.J. 45,50(2006).

% RS CAFC 23 E ~ BiE2 B E e 378 & » 55165 H -

709 See Jonas McDavit, supra note 707, at 51.

"0 See RF Delaware, Inc. v. Pacific Keystone Technologies, Inc. 326 F.3d 1255, 66 U.S.P.Q.2d
1593(Fed.Cir. 2003).
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[ FS AR SRR B R S A ZE (A FH R PR PR R IR /R 0 4 B0

(1) ZHFFREATFFRABE — (2) F—FRECRAETEERL - (3)
[F]—F R BT AT —STaAREmET 2 E B LAY ~ (4) FEEPRIFAER Y
SR ATTME AR AT R EFNZFE - SRR AR EERRTZE
SHHE 2 FEAEHER > & E0fEATRGHREEAEE Z sk N Mt
WHZ o

(R | ACSR B LR I I B2 e SR S B i AT > FLEE R E [F]— R
AIEME A TSR T 7 o Z R R S H B Ha Il — AR
AT S AR © 2R WS EFA BGREATESHGI R - JE 2 REER
AIZ I » BN AFATE o marés R R ERE A A e et aE 25
BEFRE TR R R E— =S AT HEeAEEURNEHEF 16 A E A - 2EUEAF
Rl Rl T P ] R e [ 7 s B Py K > R PR = S ok - (E3k
B S ERAEIE ] SEEEEEPNEST ARG T B4R
ETAEEGB R ASRR AR TR o AL S EE RGN A R
HIER . T REB R S5 B P REHERR IR R SRFR - DA (-3 AR Ao 5 2 5
B AREFRA R LT o fERRARES IR S T7a "

4.1.1.4 HEEREFPEREREN AT IEFRL H

7

EEBMNEEBIRT 7 B (ex parte) KA %S Cinter partes) F27' -
HiiE 7 HEEERS 3 NEETREFEANERVE 30 HIRRI T LR HERE
5o 58 3 NEAEFRE N\ BB LAE 7553 Babh o SO DI BB R 2 2 2R a8 A B
FIREAN Z TR AR o A NS 2 PSR » SR AR 3 A\ EEEEF]
S (PTO) 2 HHEE ZHFERRT LA E5F K FiEZ B9 (the Board of Patent

"1 1d, at 1261(*“(1) the issue at stake must be identical to the one involved in the prior litigation; (2) the
issue must have been actually litigated in the prior suit; (3) the determination of the issue in the prior
litigation must have been a critical and necessary part of the judgment in that action; and (4) the party
against whom the earlier decision is asserted must have had a full and fair opportunity to litigate the
issue in the earlier proceeding.”); Shell Petroleum, Inc. v. U.S.319 F.3d 1334(Fed.Cir. 2003);Jet.Inc. v.
Sewage Aeration Systems 223 F.3d 1360, 55 U.S.P.Q.2d 1854(Fed.Cir. 2000).
"2 See U.S. v. Utah Const. & Min. C0.384 U.S. 394,422, 86 S.Ct. 1545,1560(1966).
SRR 0 DBV ERETGASI TR FNB IR AEE , o BB 8 B H
1-17(2009 &3 H) -
™R FEEDAFER S 3 NIk 8 W E R - sES S B RTHgEE 704 3L -
15 See Steven E. LipmanDarby & Darby, P.C., PATENT REEXAMINATION FUNDAMENTALS, 908
PLI/PAT 9(2007).
16 37 C.F.R. § 1.947(2012).
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Appeals and Interferences ) 578 » FRZZ B ZAE » 0] _EEFTEEFE FErk
Bt e VA IS FRERRF 0 5 3 ASEFIRE AR EFIE R BB ]
DUELTFE 7 2 PUEE DG « NI » A S R AR PR N B R 2 HET B A HE
PRIFAIZ A

HEEREEREF ZF 3 AFFEARDRRD - siGiRE BN FE5
W H BB EAEBREN AR ARZE 3 ANGNRERERBEESTARS
e BRERNEFET o OABEAE R A Th A0k SR A S0 I i s
R A iR RN 2 s R AR SRS EE IR E
FIF I o BFIRE AR EAMUABE N 2 P BRI A 2 FRE] > A5 HEA A
FRHBEFIER - NibisS s HARERARNE Z HET A2 HE R R A%
BB AP 5 2 SR T RS R AN S S B A AR
FT s s AR FE AR B AT - FTsl P s r oA RE S 2 AR [E (AR
EREME - BAfEGRECAER > TREA Ny &E N\ LB EF A KEE
P HAEIZE#E (clear and convincing standard ) BEREE (L™ i AR EHEE AR
F- IS ARHERE B o 50 o 2 401 [ B PR G S I (B BARE P2 AR ( preponderance
of the evidence) #t FiREBFR A TTEFMHEIRE T L HER" - RSP

#E (clear and convincing standard ) BEZ{ESAEEIRIZAE ( preponderance of the evidence )

7 35 U.S.C. §§141,315, as amended by 21st Century Department of Justice Authorization Act of
2002, Pub. L. No. 107-273, § 13106, 116 Stat. 1900 (Nov. 2, 2002); 37 C.F.R. § 1.983; USPTO Report
to Congress on Inter Partes Reexamination, available at
http://www.uspto.gov/web/offices/dcom/olia/reports/reexam.report.htm (last visited Oct. 21,2012) .
18 35 U.S.C.8§ 315(c)(2002). 74t M VEFR & ST 75 {E=(This subsection does not prevent the assertion
of invalidity based on newly discovered prior art unavailable to the third-party requester and the Patent
and Trademark Office at the time of the inter partes reexamination proceedings) e
"9 Z£Ef 2011 Amendments. Pub.L. 112-29, § 6(a)f&1F 35 U.S.C.§ 315 » #fi 35 U.S.C.§ 315(c)Hh
5%+ B BRI RIS TR 1 S L7400 2 35 U.S.C.8 315 (e) Estoppel.-~(1) Proceedings
before the Office.--The petitioner in an inter partes review of a claim in a patent under this chapter that
results in a final written decision under section 318(a), or the real party in interest or privy of the
petitioner, may not request or maintain a proceeding before the Office with respect to that claim on any
ground that the petitioner raised or reasonably could have raised during that inter partes review.(2)
Civil actions and other proceedings.--The petitioner in an inter partes review of a claim in a patent
under this chapter that results in a final written decision under section 318(a), or the real party in
interest or privy of the petitioner, may not assert either in a civil action arising in whole or in part
under section 1338 of title 28 or in a proceeding before the International Trade Commission under
section 337 of the Tariff Act of 1930 that the claim is invalid on any ground that the petitioner raised or
reasonably could have raised during that inter partes review.
720 See M.P.E.P 2242(1)(C)(2010) (“C. Final Holding of Invalidity or Unenforceability by the
Courts.A final holding of claim invalidity or unenforceability, after all appeals, is controlling on the
Office. In such cases, a substantial new question of patentability would not be present as to the claims
finally held invalid or unenforceable.”).
2L M.P.E.P § 2286 1V(2010).
722 Blonder-Tongue 402 U.S.313,333(1971); Parklane Hosiery Co., Inc. v. Shore, 439 U.S.
322,331(1979).
23 Supra note 721 ; Ethicon, Inc. v. Quigg 849 F.2d 1422(1988).
724 Kaufman Co., Inc. v. Lantech, Inc.807 F.2d 970,974 ,1 U.S.P.Q.2d 1202,1204( Fed. Cir. 1986).
25 Ethicon, Inc. v. Quigg 849 F.2d 1422, 1427(1988).
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Eis > RABEHLE —G R DI Bts 2 st e R e e Al AN G K IH
o FAEEEEEEREFARESEEEIERE (preponderance of the evidence )
AR FTRERE A ELRTERINE™ o (HAERI » JEREA T AR s Fe i I SR e Aete
AL E A KIH B BRI EEE AR AR R Z (B SRE R e

(preponderance of the evidence ) & > HIEZ AR E 2 1R MR B HGE K IE Ky
iﬁj‘;&“ 727 o

K Bt AEEHEEREFEEREN REBERETRATAFEHRERIZ
B - JEBE R B ARSI 2 R WS AR N R R 25807 - X
EBER A EFTTARE PR B 80 2l E A SRR A 2 B - 2R
BETEER IR A 2 28 F e SR T E U E R FR e A R P EE RS AT
7y BN P2 B s - B NS R R B2 S AT HAF
ZUitkE - REAGR R RIAE EINE > it (1) AilevAR RS &
{5 e IR B A IR R E R SRR GIAAE 24 A 72 &7 ] Graham v.
John Deere Co Z&BAIIRRID™ 5 (2) HilafhEle R MR & & 5 M ESR 2 PR
AYEEREE S (3) ATFREAMEATE 57 F A8 I ok B aag o N 12
™ o

(RSB ARSS 315 FRALEE » 56 3 \HEr GG L B B2y - 2UEHARE
RERIREESF 313 RELEEERHEEN %S 1 7EEE R AlZss 3 ARH
R 28 F5E 1338 [RATHEEE L (B REFFEA N SR 3 R FEial oS
A EESEH - R REIFHATHE T FREN AR - (B 3 e HIEH
A FFERRTARREER iR R Rz 3 NMIERLUERR 2
REFNFERERAFEARC A" o SEEISFNASE 315 FRARFEHERR
THEEER 3AEKE A P S TR BT - RS -« R EAIES
315 R SOTR R A AT - S 3 AL RA G E AR
EINEN SN

B> SR ERAER 315 (A SRR BRRERT o3 Bl % PRS2 HAZ(at a later time )
B 2 M S TR Rk RATiE . T & ) ZIRM - WA TR EE AR

26 M.P.E.P § 2286 1V(2010).
727 |d
728 Grapraham v. John Deere Co. of Kansas City 383 U.S. 1, 86 S.Ct. 684(1966).
25 See Blonder-Tongue 402 U.S.313,333(1971).
780 35 U.S.C.8 315(c)(2002). 532 & Civil action.--A third-party requester whose request for an inter
partes reexamination results in an order under section 313 is estopped from asserting at a later time, in
any civil action arising in whole or in part under section 1338 of title 28, the invalidity of any claim
finally determined to be valid and patentable on any ground which the third-party requester raised or
could have raised during the inter partes reexamination proceedings. This subsection does not prevent
the assertion of invalidity based on newly discovered prior art unavailable to the third-party requester
and the Patent and Trademark Office at the time of the inter partes reexamination proceedings.
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FEFE KA NEE 2 RETART T ERAME 2 B EH - TR
HEE N HN BB P E4EAT I RETTAR M B AR H 2 EoRIG A 2 8
HERRIR S - EREEEAE 2001 F & E— (B EEE S FRHERE B EHEF]
BRI FREEFRAERER - HURSERILE" o RIS AE BILE
BIANSHE o H—HRFR T EHERERNES 315 R (¢) HREFEPRSH
#iE o EEEFPESE 3151 (c) AR TS, (could have raised ) HIMFEEE » 25
— 1 R AR Ry P RO BAE R AN B BRI B A A S B s

RS [ AR REZEH AR REBTATH AT R S5—ER
fRHEE P B ME B AN R PSR 5 BTS2 R - HEH
FI R AL bt R F R AR 2 5l P {25 B A B e Wi B
BB ES A EE NI AsEE S SRR TR Y T ™ -

SR A R FEERSC T & 1) B RS R B R TR D& - 15 £ %8 K]
KREE 2 HEERER - G AR FRERERZ S FA - MZ RS E A ETRA
Z W BPREEZED A BT E BT Eie < (7 55 F F 5 B S i o B2 7
T R Y SRR R EF A B BRSO SR R N RS 2 R
By WAL R LB HEEE MR

4.1.1.5 {58 RS FEREHERR

B ERT AR FEEEESEERE PO ERGEE  sPEZE
HEE N AT RS IA 22 02 FEIERIR A 23 fiksh LIFSS 12 70 56 14 7S Hie
FESTE - RIPAE R I e A R R T B R o MR B DL s A 7 92
FEIERENES 23 658 155 12 B HTSEst e - [HIAEERASS 23 7R 1 3
12 A HPERE LMEEEETEL R T TELREE T ABUHERI AR
e E ) ARG e AHE SR B Ay TEAEE, 0 TR
PR A RO RS LR ) B TN EB R - BN S E E AR
PP ER R F > QEFEE L =R i Rl 455 > EH5 B
R HER RN IILAEST - BIIRGEERTE s A LR A F IR A 92
FHEIEREEEAS 23 k55 1 JH5E 12 7RSS 14 FMUE > B2 HEERTE - &8

781 H.R. 2231, 107" Cong.2(c)(1)(2001).
732 See Wei Wei Jeang etc,supra note 692 at 24.
733 Rules To Implement Optional Inter Partes Reexamination Proceedings, 65 FR 18154, 18159(Apr. 6,
2000).
734 Sie Wei Wei Jeang etc,supra note 692 at 24.
™ EEE - T REEE R - = ART 96 TR TR 1782 SRHIR | - BENAERAREEE
108 (2008 4 7 A5%) » H 77 » 5 EH B SR EAVET i - AT R ] FROE
e fbaEes b o N —PRERT VB ERE -
730 FEREEARE 97 S RIS 109 SEH S -
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EREE » bR P s iER 02 FEEREUASE 23 %5 1 THE 4R
RUE AR AT Z RIA0REE HH 5 AFT E5REGH 2 F e Z HAY Al R siie &
HIE 92 FEIERGRLESS 23 055 | THEE 12 ;2 S - RO A EIEREH A F S
At g o R FRE 92 FEIESENAS 23 155 1 TH5R 12 sZeFE S H

AZEZE™ < AETVE R BRI DAEST - G140 92 FEETERGIEASS 23 1556
1 IHER 12 FRZEFE S AR DARRI ST B T A ) EAara i Rt - S

[E]— AN Z st de i ptlElie Rl JNERZ R 2 Bt TABEAI DA
FR RS DS E i A A — AR A T Re s e e e i )R UG e s AR
FEIE A R Ryn g S B 2 ks - B AR Ry TR se e -
LRSS - YRS A AT AR B HH 20 B8R s R iy > INBE A TG
MR R AR R R o R AL R A8 2 il
N2 8k 5 RS BT LR R AE R BER > AR - RUSSEUARHME

SRR BB FRERPR IR R 2 B RS T A0 ] - JMERRInEEAET -
= EA T R PR IR RO SR A Sy [l R R AT BT R — SRR HsR TS

EHF H AR AT ATFRRAREE BB T ZEBE S AEHE R
ZHM AR o EEE 1 ROAEEGRE IS A 2 e B - Bt 2
Fe TR FR BB L 2 A e oy S R A aam B » R R s M 2
HAEA SRR IEAZ A - INEE AR SRR A SR R 2 2 T AT
ZFFRT o NIEEESE 2 WARBGRIFHRIASE 1| A RRFIILE > 5L hE
Bea{zES 2 fEHIEHE EREGH] - H I 2 T FR3S v 17 78 oy SRk 2 45

am > RllaZacAl > 2 M gdE e 2 ORBRRZE—HE IR A FT %)
"o EEIZEBIAE 1970 FELARTINFEBIES 1 ROAERE w2 A7 > A H84E Halpern v.

Schwartz =28 » R By Al 3k FIAN ARG 2 flsk 2 f DA a2 #—F i > |

IR PR R E A - JREINME Rt - 2 R S RS -
B B R AR AN 2 2 2R e DU Az amle o A5 S —
E—H A S afEERENELE SR E— Ay B IR 1 SRR R
A& Em - R 2 —HE SRR RS S R A 22 4 - (R RIGRZ — 7 B 38
PR R h > — A AR - (R A R smE ) 2 DAGE R IR A4S sm
BRI — 5 S B S8 2y S BE @ A FR L L3R 2 5AR™ - Halpern v. Schwartz fy—
EfefEER 2 I Hig BIEEE AR K EE 2 TOEERARATHA - =R

BT OmEE AR 97 R RAETTEE 79 9R A2 -
7 GAEEFEITBUEARE 96 T 1327 SRAAS -
30 RETEE AR 98 R RS 28 R -
740 Restatement (First) of Judgments § 68,cmt n(1942).
41 Supra note 702.
742 Halpern v. Schwartz 426 F.2d 102(1970).
743 1d. at 106.
744 1d. at 105-06.
45 Ritter v. Mount St. Mary's College 814 F.2d 986(1987); Magnus Electronics, Inc. v. La Republica
Argentina 830 F.2d 1396(1987).
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il K EERAR SR FRYE R AR RPR 2 EH - RS20 JR5[HE
EFHRER o SRR 2 JUE BRI R BHER R AR 28 A VIR
TEBIIMBTL » CHIT/ARSERE" - At - AEEE S Rl 2 BRI AR E
FISERA N FFERRS - FER A S EAIHE L FREGE T & A > SR
BRIFRIZ B 2 SRR A PR E 2 3 E™ -

WIS SV E R AR BT R 2 5 LR AA RN EFEE AT
Z—F BRI A R 455 > B ER PR FIIDAERTE | IV R B R
THEFRZNEN - UL © SiATE 2 FH TS - FHRH R RE n] 8 A R
WCEE 7 PRI RIS T SRS R 5 - ik 2 TS > Al—
BHAN AR 2 TlE 2 FPL EAa I S E A& < (1% > AFEERTET AR
(5 Ho o Z B R O R PSSR amE > i 1 B L A B 0 B
RIEST 2 — 7 B (SRR = B oh 2 — A P » (B At 8 BE A Sl (5 2 DL
HERF IR FIAVASER » TR — 7 HTHIE SRR 2 B A BiSE BEafZiiA - S
oM R SRl S PR BCROR A S R e o o B R R R T E A
;ﬁ—’ V2 PR BRI R B 2 S P s T TR PR R E T

TrEE R R AR G e & VRS RE S IREBIERAFH
Z R R LB REEE G SR HRR R 2 A8 PO B YA

4.1.1.6 4%/5#H] (Final Judgment ) "E1FEEHER:

FREFERRIF VU SRR o EEZRRZ R RS E fa F el Z S - — A
REA R IR et T AR (5 R LaRER AT o (B F BRI A £ E
H 7 B IRIN G LA EFRERAEH] - E R o FRPRFEREM
FiTe 2 & Jm s A BIESTIR S A A I Z ST - BIA4E_ B E Ty 21 ~ A
ZEF BT R 5 UM Rl il o 2 S R FIE R 5 SHREPERR A A > A i
ek o Wit - (ESFEBAT BRI AR L EFARTE I ENI DAERTE - £EDE

746 See Jo Desha Lucas, supra note 703; Howard M. Erichson , INTERJURISDICTIONAL
PRECLUSION, 96 MIcH. L. REV. 945(1998) ; E. William Stockmeyer, RES JUDICATA EFFECTS OF
UNAPPEALED, INDEPENDENTLY SUFFICIENT ALTERNATIVE DETERMINATIONS, 70 CORNELL
L. REV. 717(1985).
47 Restatement (Second), supra note 702, § 28.
48 See Monica Renee Brownewell, RETHINKING THE RESTATEMENT VIEW (AGAIN!):
MULTIPLE INDEPENDENT HOLDINGS AND THE DOCTRINE OF ISSUE PRECLUSION, 37 VAL.
U. L. Rev. 879, 925(2003).
749 28 U.S.C. § 1291(1982).
750 |d
1 See John Morrell & Co. v. Local Union 304A of United Food and Commercial WORKERS,913
F.2d 544,563(Eighth Circuit.1990)(“finality for purpose of appeal under section 1291 is not necessarily
the finality that is required for issue preclusion purposes™).
52 See James P. Bradley et al, supra note 699, at 333.
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BT AT L SFRE e o mrafras I AR i ) 208 F - BEHERR R A
GRFEERBE" - Nib > EEFEHER R 3 AT A TR AT H O E
HEHEEREE - HX O MfREGE 0 FRHRREAME - gt > 8
Y13 S BEHERR R A i i B 2B AR - HLE S8 AR AT BE R PR I A » 1T
FELRIAR AT F B E TS BRI - [RIL > — A% RERE R AR 28 (00 A 78 F Bk
HERRIEAI™ o (LR EE AN A BN E AR # A o 1
EBRA R FEE A PEREA BT - ERREE (Interlocutory
Judgment) - AR TR AR - RS AEPRERER - ARMEIEREEEL
(BRI EBEEAR BHERIE R 807" » X RHF ATt B B F i E e R B
B M B SRR ] IR AR BN o AR SEEAR A B S R
& fi#F#A Markman Hearing #2/7" » 3AREHA Markman Hearing F2 38 72 HH 55 A1)
HiE R > HNGRSTEREEDIREIZ#AE . 098 FEEE™ - Markman
Hearing 27 il € 2 FHsE S F 2 fRfE B E L2 — sl M REEsE
W (B2 FIRR e o JRDoi e m R BERR R - (HN0 N E IR E HIE5E 2R
FEE A - S P 1E Markman Hearing ATEREVEYZE AT G B EE E AT
Sy EEsE' e B A Markman Hearing F2F7 U RE R B 55 AR E RIS - &
= A ATREREHY Markman Hearing 12 FrHiEE FH a5 5571 i B R 1 B /22 ORI > 40(8
{bh—EE5Eky Markman Hearing R P B BRI 1A B o S Al R B A f % s e 2.
HER A - sl = AR S e ™ « [RIIE > 523
AR RIRE F B R R Ay Y S B S R B B R R B T T Ry
HAFAE 1T F » MIFRisERIE e B 2 S ERE™

SR RBHR RN RS (1) EERTTAE E A Rt 5lE
B (2) BERENARSHAIFRAYREE §(3) FEIk[E—FEE RSN IEIA

53 See Pharmacia & Upjohn Co. v.. Mylan Pharmaceuticals, Inc. 170 F.3d 1373,1381(Fed. Cir. 1999).
Mendenhall v. Barber-Greene Co.26 F.3d 1573,1578(Fed. Cir.1994)(“ Apellants' position is that under
the precedent of this court, the defense of collateral estoppel based on a patent invalidity judgment in
another case may be raised at any time during the pendency of proceedings, even for the first time on
appeal.”(Quoting Dana Corp. v. NOK, Inc. 882 F.2d 505(C.A.Fed.,1989) and Thompson-Hayward
Chemical Co. v. Rohm and Haas Co.745 F.2d 27(C.A.Fed.,1984.)).
54 Restatement (Second) of Judgments § 27,cmt(e); Foster v. Hallco Mfg. Co., Inc. 947 F.2d
469,480(1991).
55 See James P. Bradley et al., supra note 699, at 335.
%6 See Seth Nesin, THE BENEFITS OF APPLYING ISSUE PRECLUSION TO INTERLOCUTORY
JUDGMENTS IN CASES THAT SETTLE, 76 N.Y.U. L. Rev. 874, 887(2001) ; Rachel Clark Hughey,
RF DELAWARE, INC. V. PACIFIC KEYSTONE TECHNOLOGIES, INC.: THE FEDERAL CIRCUIT
HAS FINALLY SPOKEN ON COLLATERAL ESTOPPEL OF CLAIM INTERPRETATION, 20 SANTA
CLARA COMPUTER & HIGH TECH. L.J. 293,303(2004).
57 See James P. Bradley et al., supra note 703, at 333.
™ 2 RZIMES - BifeEE 378 » 55 206-245 H -
59 See James P. Bradley et al., supra note 703, at 337.
760 See Rachel Clark Hughey, supra note 756, at 316.
61 1d. at 342.
762 1d.; Pharmacia & Upjohn Co. v. Mylan Pharmaceuticals, Inc. supra note 753, at 1380.
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TRFPHIZENE" « 2 L E R PR — SRS R EE HEr - B
2 PR S BRI A Y CHRR R E A R A e A
AR E il DA T B RS TUARBT M E RV ERE - R SSEUAFREFERR
JFRANR KRB R A SIS HEETRAE P T EA » AR ES AR
BTN S 3 NTRGHR A FREFEPR IR A - TP B B B A E A
AT ER™ « BIRREFRABTTEGTRA R RN R0 AN » FTEUHRRE

PUEEETR - BLEEE - EA TR SR 0] (BRUAS 95 e ) > {HIE
A FOERE 2RO o R A FE AR ERAMAIES 33 (Rt T R B R T
FHNZINZ - R ER LES BHNER » HEEBAFEZEREAEM: - A1)
EFRIATTMA R FES A LI EFIR - st A LIE 58 RN ZREIE R 2 AR
TITRARDILABHE » AHECZT o SREUAFRDFPRIRRL - ARPRI S AR - HA Swm AT
THE M CHEE A ER  AERERFENRETRACSE SEE BT - HE
HEERI B A K R T 2 EEAiER AL R BB ZHE TR &
PR o PRI o SR 3 B DERR SO RE EE RS rRARERT Rt St IS B e 54 5 2 fE H
B ] PR T 32 TS B i Ay A = P B8 2 A T P e SR e e R 8 R 35
FTIERNT AR » s B LIE-S ERAZE - (BERANEHFRE0T - AR
SEELAR RS R AT  Boah & S A e e ER el R A e R
FTRETE 2 oRAY 7Ry S A ant & B AT o < se oo PRI » TRENIDAEAR -
A REAERTRARER ~ Mt o A AR B 2 N A o HE O P S P 1

4.1.2 EFFEKHFEERE R (Claim Preclusion)

EBEIFEEIFT (Res judicata; Effects of Former Adjudication ) J&RI I FEFEA
A 2 FEERRIE AN BIEE K #ER% (Claim Preclusion ) EA5#BEHER: (Tssue Preclusion )
JERI] 55K BEER0EaR A AR FE AV EL H U™ « IRSEFA RS 2 REELLREE 17
fBeriE > BEHIIH—RERE (1) R EFFIEERNIES > AlFEK (claim)
BI#EsE (extinguished ) AGHFAFNEH - AZFFN T 8 4EHVEE K (new claim) ™

(2) WMRFFHHBEFINHE > AIEEK (claim) BI#E5E (extinguished ) HiZ#k

763 See Jonas McDavit supra note 707, at 50.
™ RBHI AT BB A AT - HUAE R FR E - N E A TR i
’E o HE A AEREHETT  WHEEALINZ EZ AT - fE TBUERE 96 A H55S 820 H|
RS -
S EETBUARE 91 RIS 1826 SRHISRS o
7% EEATBUARE 95 AR HITES 1465 SRHIRS o
67 KASPAR WIRE WORKS, INC., et al.,v.LECO ENGINEERING AND MACHINE, INC..et al.,575
F.2d 530, 535(Fifth Circuit.1978) ; Monica Renee Brownewell, supra note 748, at 882.
68 Restatement (Second) of Judgments § 18 (1982).

173



ISR R BT, (3) AR IR - BRI EE
S ELERHIBTIE AL TR s I A s - SR - 48
TR (MR RIEN™ - SRR MR (1) F—

SEEARTREE . (2) FIEME SRR - (3) AR AR A S
Bl A2 ™ BRI 8 ) By S AREIRR Il — 3K Cclaim) BBIEBORPT
FSTRBRIABATRS - BIRETFER L BN - EARAEFIRER AN -
Ak RO RERU S ELAFEA T S MR 8+ AR - A0SR (IS
et » BISRCHIE SE  RAS R R BT RAT RO - FEBRHI SRS - —37 i
R SRR - HRR A SRR R R AR TR (EIF 30
SEHRAE) 2 [ PR o P LB R AR T H R
2 [ RATHTHAD S RIS TR PRI e T3
B O3 A [ RIS T e e el A 1 BRI 1
A R ™ - PSS B R AR B 3 2
S BRI B - ISR - PR [ R R
R AL Y SRR SRR (T ECTRARRI A
T 1 AR - St BTS2 3 ™ k=S N S R (R 5y R
S PRE (TR B TR L o s o AR o 5 BB 720
% - BAIF ®

FEASR KPR (Claim Preclusion) HYS8CT » B AT 2 (- [F] 5 RARHY S AEHE
aT > INARIE 5 A B B (R A\ R RE SHI Pl E e 5 mTHEikE (i A e
) Z AR TR BRSO R SRR TA A A G PR
Fe (MHEHEE] 1T EGEREA ) o Ml ERTZCHEEHEPR (Issue Preclusion ). R HIZ 7
- SR E S R R TR AR IEIEFREAZE O TR B R 5
4 JER SR EZ G IEPER] - BT S ERFHGS RS S HE - 1TEGR
A 3 TEIRAER  BEE - (TEBERARGEEF I EPEE SR A - B2
E AT H AT R B B TEEE BN E S A U F kit
HIENIE 5 2 384 - ERRsalt AR (RIS B 2 AL R - TREE S T

69 1d.8 19.
0 1d §17 : (1) If the judgment is in favor of the plaintiff, the claim is extinguished and merged in the
judgment and a new claim may arise on the judgment;(2) If the judgment is in favor of the defendant,
the claim is extinguished and the judgment bars a subsequent action on that claim;(3) A judgment in
favor of either the plaintiff or the defendant is conclusive, in a subsequent action between them on the
same or a different claim, with respect to any issue actually litigated and determined if its
determination was essential to that judgment.
1 Monica Renee Brownewell , supra note 748, at 882;Cromwell v. Sac County 94 U.S.
351,352(1876).
72 Charles Alan Wright et al., 18 Fed. Prac. & Proc. Juris.2d § 4402(2009 Update).
OSSR~ MEE  RESFIAA() - H 630 0 2008(f25T 4 HR) -
74 See F. SCOTT KIEFF, ET AL. PRINCIPLES OF PATENT LAW,129(2008); Michael A. Molano et al.,
WHO HAS THE FINAL WORD ON PATENT VALIDITY, THE PTO OR THE DISTRICT COURT?
COLLATERAL ESTOPPEL AND PATENT REEXAMINATION, 908 PLI/PAT 185, 194(2007).
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B PR A B PR RS P R 2 N R > i EfE B G DIEFBHINE -
BEREE HI RS EINER AL B h IR I B E R Z iR &R K
(S R A - (HE S BEAR T S B STaA SRR R AR T » RITE -
SRR AER 28 RS 2 THEERH TEGTEA T AR RCRIE AT RS
IVEHER > BHARAME e > E5 LB A REE - HEIR RS
AATPIME Z RN TBER AT E R A HEM IR ACETIFE IR E] - A48 - 40
PREUHE A P HR Z SRR T SR A [Fl AT R - A R SR ENA L
S KRR B R B HRER I AU B A FLE AR 2 P (R LA A R E S A ETRA
fEfr b BRI T A SR BT RE L oRAY T o7 R P - RIFRA
FEFPREZ e PRIEAVESEE [ HhiE R e B B B 25 B AR IR I PRl A Y
flHy"™ o

4.1.3 BHERMEFREEEEEE

HRATFTAL - SFAZAR 2 w95 U IR B Ry AR TR - AR M s & A
(Usefulness ) B Z500E » HBHHE MM  Fralt =2t Zale - HEFEHE -
FENEEE RN S L R NSNS R SR & T L A R T
DIEETR (office action) {FHZAE ° ¥R EIEFRGEREF R EF T 5747
& 2 AR - SRR ZE BT ESR R AN ERER  HER AR L EARIRE A £
JEHIEEEBITE IR A AR ZRIE - DN ©

4.1.3. LT BCFA Tl A BiRAE

SEEITTERERRE CAPA ) 26 706 (FRAUE @ T FERTHEH T AR e R HEE P
AR BEEE A THBRA R » AR A RO A E RS AR ESRE T o

salVE R R - WAEABE - - - PREIENREH AT & S0 E S EH(A)
XE (arbitrary ) ~ S (capricious) ~ &M (an abuse of discretion ) «++- (E)

AR BB » PR HAUE ERRITR RS BN - It - 35

75 Gregory A. Castanias et al, SURVEY OF THE FEDERAL CIRCUIT'S PATENT LAW DECISIONS
IN 2006: A NEW CHAPTER IN THE ONGOING DIALOGUE WITH THE SUPREME COURT, 56 Am.
U. L. Rev. 793(2007). BN ERE DR A A AG L © R ARSI A AE - A am B F (T fERR
B 12 FpOrbsE 2 B8 719 B A RREOREHI A TEM: ~ S8 LB SN R R 2 45 R RS LIRS - 2
SRS - IR HIE AR - T AR ORIE PR AR - B R SR Y s B 0 B By AR PP A T A 8
AR BB, > 108 EH(2002 £F) -
76 See 5 U.S.C.§ 706(1966)(“ To the extent necessary to decision and when presented, the reviewing
court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and
determine the meaning or applicability of the terms of an agency action. The reviewing court shall--
(1) compel agency action unlawfully withheld or unreasonably delayed; and
(2) hold unlawful and set aside agency action, findings, and conclusions found to be--
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Bl AP B TR R (ER 2 R B S A BB BN SER  HEEN
St TR IEAIE P ERCEE ERUER (25K E (arbitrary ) ~ K27 (capricious )
&M (an abuse of discretion ) FEAE 5 fERIEAAEFEEERER » (AR E
BB o A SRS I RN B TEUR 2 — IR Hpt e S AT
TERZ R 5T » AREEETE R LATERRE AR 706 RHE > /ARt B IEEAHE 2
AL o R > SERIFFRKE FIRABEELICRIE o 5 In re Zurko " —ZEAEEE
IRPEER (clearly erroncous ) HYFFAAREAE » 53¢ T EHHYFik ©

1 Zurko —% » EEBFEIEELARTHEERE AR A RS M - B
B AHMER AR L2 RITEZ B HGE & LB ERZEgERE S A
IE  HEE  NTEFPIREFDESS 141 fRFE B R CAFC 242 _E5F - CAFC %%
B 2 EGEN IS BEVE  MEEE LB #E2EZ By 2 4UE - CAFC
P HEA SR (the Commissioner) 2 Fik > DA BEltRE & FF s & CAFC
FIF o B CAFC JES LUTBRE AR E BAEAE » FEEFEEE . EERE » ML
AR A RTE 2 BASE R 7 S B AR RN E L - CAFC 2falff g
AT TR A 559 AT » FA S R E A e 48 i N SR 2 B
Tk BE FFBEEVE - CAFC sSLEAGIEaMEE ZalE B2 AT ATt
(clearly erroneous standard ) &% » MIETEHER AT ERE (arbitrary) ~ K72

(capricious ) ~ # &8 FH (an abuse of discretion ) ~ B'E 545124 (substantial evidence

standard ) & » H FE B A TR FF7AS 559 FRFUE - s0E A PR E0R (0%
TE BCHAM A AREE Z At BRI MR - AE 1947 FATEHE A i TR > A EE
FERFEHN IR G ARG T 2 EETE AR MR Z A EBIREOA
ERFTAREE 2 — BRI NEN: - SRR AR eSS A P i A HE A - 17
BUEFP AR S i B R s B AtE » TR Z PPk - BEPR(ESE
1947 AT B P A A T RTEE R ZE GIFT Al 2 — - [HERER &
TAE RBORR BN > HEIG TR R TBUR AR TR T LA - 1£
G5 &% - CAFC sRfTBUERFESS 559 R K RSl 44 im Fl o — R s VAR
EEAFEEN" -

T

CAFC i FHl Z B 22st s s B TR PR SE 706 FRATEREE

¢

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;
(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or
otherwise reviewed on the record of an agency hearing provided by statute; or
(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing
court.”)
77 Stuart Minor Benjamin, Arti K. Rai, WHO'S AFRAID OF THE APA? WHAT THE PATENT
SYSTEM CAN LEARN FROM ADMINISTRATIVE LAW, 95 GEO. L.J. 269,285(2007).
%8 In re Zurko, 142 F.3d 1447(Fed. Cir. 1998).
7 |d.at 1457,1459.
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(arbitrary ) ~ ;278 (capricious) -~ #E A (an abuse of discretion ) FEAESEE
so B AEAE (substantial evidence standard ) FF A FEEL » (ZE D ¥ HRRA R 71T Ry SLEEAR
[ IREIEIASE R 2 B E B RS < AAMEEF S e ATz E & H]
AR (Solicitor General ) (AFEBEFpGIT /G REFIS K< (certiorari ) 1% »
TAZER (writ) > DBt CAFC B EHFEIEFIVEERLE » £ a AL TEIE
FPERTRUE 2 R TR A - BRI = ANz E R (BT A
WA TR Z 2201 A RAEIASE R B A ORI - R E TR P A TR 2 %
Bl &R EHEE > MIEE AR (clearly erroneous ) {EAHE i FHRE -
TBRE A2 s > HEVER E— S R BB A N LA — » AR R B
ZHRERN EFI R A > RHERA B 2T - EBIFF R ARAE Zurko
—ZEHe7R CAFC A RTTERE F AFTEE T 2 2508 B H A EiE R AT s EERD
JE  TTBRE A BAIPGRE fm 2 MR T Ry A IS » (TR A B B A R A
BT A EE T E S AFE AL T BRI .

e Rt - BN A RS BERPGIEES AR E 2 BEHWE » WEA Ik LT
#1278 B 2 e B A CAFC $#E 157 - BRI F A = 2R al By CAFC JEfKR
TTEARFESS 706 AT Carbitrary ) ~ 278 (capricious ) ~ # &M (an abuse
of discretion ) EEAESCE'EEIEAEEAE (substantial evidence standard ) 352 2B H] i /)
ZEEWE - B—J7H A BRI 2 AR R 2 F A > & Chevron
U.S.A.Inc. v. Natural Resources Defense Council, Inc. —2Z& » JEREsR B S A G U
BHHE » AIARE A ESETEURR > MIESERE S 2 ElE  [HOS AR EsE
HEFERECRNEE - AIHBEE A HE > TABEE S EIERANY A RERE" - T CAFC #im1h
£ Zurko —ZERi{% » R HHM B ST AR E 2 FEGENEFEA (d
novo)  CAFC FrHEENpEEEN AR E T A EEE (BRIEE
) " WA Z RS IR A AR R B R i AT
IR ERRE o IR E™ o (HEMELF Zurko —ZE 2 1% » CAFC {199R50 Bk B2 A5
DS EAIR L R G AT . BAAENIENREAE (denovo) ™ e

bR 7 AP e A ROEM Z R R s » AU EALSL - BRI HEEE
HISEE 2 B B S RSO AR - HaF ST > HEE BN Y
SIS o B S BN EEE e - S CAFC a3 R HH s B A sa e i 4

80 Dickinson v. Zurko 527 U.S. 150(1999).
81 See Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 842-44(1984).
82 Arnold Partnership v. Dudas 362 F.3d 1338,1340(2004)(“This court reviews statutory interpretation,
the central issue in this case, without deference.”).
783 BOWLES v. SEMINOLE ROCK & SAND CO. 325 U.S. 410, 414(1945)( But the ultimate
criterion is the administrative interpretation, which becomes of controlling weight unless it is plainly
erroneous or inconsistent with the regulation.),325 U.S. 410, 65 S.Ct. 1215, 89 L.Ed. 1700(1945).
84 Dethmers Mfg. Co., Inc. v. Automatic Equipment Mfg. C0.272 F.3d 1365,1370(2001).
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AR EE AR  (HINERGEERE M /AL HREEEERE
"o jfi CAFC #£ Markman v. Westview Instruments. Inc.—Z& » %85 R0 A ERE5E
FEE > R AL A R 2 R R I E3240 2 RS » T AR R (R Bt it Ry
BesEIE » SAGREFTE NMER —THIEMERRE o ARG RGBS T B2
KMEFENREYE BN ZHERE - EfEEAG A GIRB A GRS SR T
o WEERINAE - AR A RE LB AR A RS, DA
SKHEE B SRS E A - AR EZ B 35 U AR ZTMA A REC sk TART B
NG R BRI K IE R 2 B R - INIEE BN T I E AR SR B
tEifnEE 2R - i AR S R B o firsB A PR E™ » SERIB R A E
Markman IT BEfigz52 BH S5 F 0[] ff (@ AR - FEFEAAE 2B
EALE > e —BAER Z E RO Ta BT IAE Ka5 K » fEMeE 4R A
PR — 8™ -

i _ERrat > EEEApGIEREN B HE &L s0A AN FEANEEZEE
EEEAFE L BN BEBEFE 2 g R P 8 HZE A (prima facie
case) HYERE » DAAATEERSFE AT & AEAAVEH (B prima facie case) » 45T 5
FIEFEE N fR 5818 s DU AR S R - BRI EE AR RE SR
BEE WA EEHZEN (prima facie case) VER! - FE R BRI HHEF IS
TERCA AR Z B 7 « BN BRI RR ) & AR FREE 2 B2 o7 B a8
BFLAZE 141 (M E B 27 CAFC $&fE B3 > Rl CAFC 55 B S5 A i fg 5 A i
7 BEDEME - KEBIF A 2 B FEIRITBUEASS 706 BRATER
AE (arbitrary) ~ ;<7 (capricious) ~ FHEMEH (an abuse of discretion ) fEAEEL
EH'E BB (substantial evidence standard ) B EBEFPGIEH 2 BEIE - ZINVE
M > femE R B SR E AR AR R - SRR R 2 VAR
CAFC $9AREHEE (de novo) ZFEAEIEAE -

HM SR FR = Al 2 R > ST B AR B S 2w oy > 4
TEFP S REANESS 141 (FRFE E#E A CAFC #2EE B5T - Al CAFC #hEBI AR
RE AR Z FERE R (SRBl R A2 R BN BRI AR
B S ME  BE N EEMRITEHE RS 706 RATEEE (arbitrary ) ~ SO

85 SRI Int’l v. Matsushita Elec. Corp. of America,775 F.2d 1107,1118(Fed. Cir. 1985).
86 Moeller v. lonetics, Inc.794 F.2d 653,657(1986)(On remand, the district court should be aware that,
although claim construction is a legal question, underlying fact disputes may arise pertaining to
extrinsic evidence that might preclude summary judgment treatment of claim construction.)(quoting
Palumbo v. Don-Joy Co0.762 F.2d 969, 226 U.S.P.Q. 5(1985));McGill Inc. v. John Zink Co0.736 F.2d
666,672(1984)( “If, however, the meaning of a term of art in the claims is disputed and extrinsic
evidence is needed to explain the meaning, construction of the claims could be left to a jury.”).
87 Markman v. Westview Instruments. Inc. 52 F.3d 967,979-81(1995).
88 |d. at 986.
8 Markman v. Westview Instruments, Inc.517 U.S. 370,387-88(1996).
790 |d, at 376.
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(capricious ) ~ #EEF (an abuse of discretion ) FEAESEE 252 FZ#E (substantial
evidence standard ) BEE o LHASH IEXTEFE P ITER 2 e - A ER B E BT
# > HEREEHEZEFNEER 2 EENE - StHE 280k CAFC [EERREERS
EiEE DS EENEER CBENE  RENENHGE G B AFHKE
SERCRS - HREE AR _BEF CAFC B A 1Eas1E > CAFC FiE B H i A 2 BB NE
M #Zre i B PG IE G T SFA S E M - EERRRETRA T8 K EF]
AR PR EE R E iR LB EERATRE T 258 0 (EREFE
WMk GRS o R BN AR Y B EE 2 BB EEMEZEERD
G WIR4AEEME - —#HSERE" -

4.1.3.2 ENR I F R TNEFETL

55 B A SE AP 5 12 8 R B E EA R » (F RSB A T A
AR EEEEE AT BN (SR A 4 & 3 fH > B A PR
%t (beyond a reasonable doubt)~ HHHEEGHH (clear and convincing evidence ) ~ 1834
#&HH (preponderance of the evidence ) ™ o Btk & H 5 7 BEEE = (T4 F A 25
A e IHERE  BAMERS B E (RN T E R E P A » A CReB I AT 1l
EENM > (ESIHEEAGEA R # Y REEED - SR B REIETASEF]
ARMEFRN S - FHEBERE KRS B AR S 55 (beyond a
reasonable doubt )  ZE:EEH(E" - (HEBREZRBEAE 1981 £ California ex rel Cooper
v. Mitchell Bros. Santa Ana Theater —Z5 7R~ R B X ERZR MG EL g 5E 2 22
ro L S REBREEA AR 2 RS (EMe R 5 [ EER 58] T8
FARRT SR o T S B2 A (S RESFEA 2 Until Price v. Symsek —Z&50F » JREH Ayt
R R et 2 B 56 (2B FARESEE  (clear and convincing evidence) 2~ #2558 E (T
"o HESRANIL Y BRI AN D ERE F R FIE M 2 P B (T ER K EE
JE A B IR R EE ™

BE L HEENEETEAR R AEN M < 8 EREAEASRREEZ
FHZBREEEA LA FE R FREEH BRI ERTFRCE T B S ER

81 See Stuart Minor Benjamin, et al. supra note 777 at 319.
792 See 35 U.S.C.A. § 282(A patent shall be presumed valid).
7% See American Hoist & Derrick Co. v. Sowa & Sons, Inc., 725 F.2d 1350, 1360(Fed. Cir. 1984).
79 California ex rel. Cooper v. Mitchell Bros.,454 U.S. 90,93 (1981).
%5 Addington v. Texas 441 U.S. 418, 99 S.Ct. 1804, 60 L.Ed.2d 323, 423-424.
7% Coffin v. Ogden, 85 U.S. 120,124(1873) ; United Shoe Mach. Corp. v. Brooklyn Wood Heel Corp.,
77 F.2d 263 (2d Cir. 1935).
797 California ex rel Cooper v. Mitchell Bros. , 454 U.S. 90, 93 (1981).
%8 See Price v. Symsek, 988 F.2d 1187(1993).
7% David W. Okey,ISSUED PATENTS AND THE STANDARD OF PROOF: EVIDENCE CLEAR
AND CONVINCING OR MERELY PONDEROUS?, 17 J. Marshall J. Computer & Info. L. 557(1999).
Joshua D. Sarnoff,25 Cardozo Arts & Ent. L.J. 995(2008).
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FESSTEIEE AN - IREEF M EABER L2 (RERR™ - HF—H&
A RHS AR 2 HEE R T MG N DA S AR E A IHEE S ic 2 1
E (¥ L EIE T S PE B EA S BO > e AFEA Bk - TR R IR & IE -
FEAERLEFAMARE™ - BN ILRIEZ SECES BNRZE - SRERERIECKE L2 %
=~ R - A TTREMERVETHEE - EREAE R FE R BEETTRA
FoRE > HEEErERAZ BEEHL > 2Waiil - HE2NREETEFAER
BRI R 2 P HEERE RS EREEETANA R E - EEEA]
EAR BRI REBEBEFRETRA PSR RER ARSI - SIVETTIHRFEIMEF 2
HHEAIEF (reexamination) ] FHLDAFEF] 2GRN - 56 CAFC L&Y
SR REL FEF RS S & Ryfal N7 A [E] e AR BB 2 A2 T] oy
Ry (1) EFEA (denovo) 5 (2) BAZGES (clearly erroneous) 5 (3) HERE
&5 (substantial evidence ) 3+ (4) T =B (abuse of discretion ) ™ o ¥4 RS
FEFTRHERE » CAFC AR EESBBEFRANIDEE « AIRZ BEENE LGRS
BRI A EBENRE LA R AR ERIZET- 4R o AR A E el
HVEEE > CAFC BB Z BB D B A o (A R 2T » VAR FTal e
Z EEMARAEE R H AR A R ZRE IR R WA A A TR
gAY PTG A R AR AR o

4.2 HAE

HAmifraTE (AIsEHERRE) KB RRETRARN R Akt - FHITE
RGN BB DR RS - PRI 15 » —B& S A
SIS HEE I % B SRS INEA E AER  RaE Ab SRE R T E
&~ ROTE R - ORI S 2 D RN R TR 5K -
HACE %5 BRI R AR SR M 2 Faklie T B AR B REAGTLHAA R
PG BEDD LAHE » HAR R Sk FT Y Pl 124F 4 H 11 H + L &%t HE
& BB R BRI R e EBEHFIB R SRR ST A E RS e AR
> B et Z Wi EVG LR ~ IREREESE ZE0K > BRARIIRUESD - 2% EHERE
MR EALET - ERIE S #HAIFTRRERE 37 L% » KT 100 422 KRB HIFAN
DIois - WREHR BT AT B IR - BHEFIHRALR - FHAE(EZERE
K™ e HAPR 16 FEEIERFFES 104 2 3 F %L E—FRrEiE 2 H g s

800 See Joshua D.Sarnoff supra note 799 at 1003.

801 |d, at 1004.

802 g,

803 KIMBERLY A. MOORE PAU. R. MICHEL & TIMOTHY R. HOLBROOK, PATENT

LUTIGATION AND STRATEGY ,at 869(3d ed.2008).

804 R » RKIE6E4 H23H > K5 (F) 103 35 > ERHFERSTRELGER /4

E§f 23 15 654 H -

805 fmd o PI12FEA4RF1IH¥10 () 3645 ZLimPEdksim Lasat
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TUISUE - BEEE - (5B 1 IH) RFRETRER TR - sL R TS et
PRI BTN ST o (55 27H) FiFHZ BUERTEITE - AR A
BN EIERTAA B AT PR T - 1SR S BURIBRE R B - B H ARRTASS
104 iz 3 ZHiE - (2B B EHETRAZ REEBNZ ERETRR - Bia Rt
Z NN LAFE - M LB R = SRR SO i e T s R R B R R R T A S A
B UM AR R 8 A M BT 52 > DUR RS R R s T A U HE L5 T IR
HIERIE 2~ fE e ek -

4.2.1 H AR ARSI B2 SR A

HARFETAS 104 fRZ 3ZHUE > (2SRRI A L RFAFNZIE
RESTTAL - ol A S Z R LA - A R R AR TR R M B L DA HUH
ATEARTE T ARUIE IS 5% 4 158 2 ATRE ° BRI RS MREE F B B A U Fa e A R e T e
U BRI S S SRR 5T ? o FIRE B B B 5 R fT B A A
AR ZHEh S A S L AFIARI » BAEER I AL MR E BRI © S Ar 5
EEITARUR T A Ml E 220 s T IR Al - FUm B 5 R fa) 2 JREA IR R
HRFESTRA R AR AR R E B RHIETEER - SFEAL 5 /T 1T - % E
T3 ECERMERE H A3 B REAE R I JIEM R Z AL - LUK AT PASY
7 > DUE R R E R AMREES mmZ 2 5

4.2.1.1 HARTETREA UL F (@28

HA RS SEIFR R 1244 A 11 H ¥V -5 5 & s akE
- R EBHFIPI R E - HAEB R aTRIESEAT » ST e
SR NILAHNE - &L FraT (R RERTEATERE (& » WRTR a4 RFs T AL S50 L e S
M EHEE Z T RS TR ZaF » HRRIEY I = F8CHIATR PR 20 4
TH 14 HZ TABE DO RYTEERERE ) HESM - st RS (9
F) Wik RERE 5§ ZWMEE AR - DUHAR 2 T 8 S50 A e Ry HE F gl
HE2H  YRTNEEZEE -

ZE BT X LY FrE ~ IWE 28 EEZYIPRER - RF X 2Rt
sAoKIH 1 RGERIA 20 MRESEFERE K Y AR 1 BS ~ INEZ ol T - 55 1 R
FHOTEAIFT R R IR Y AT HRE X RS 1 HAE 2H Y

I 4 A A X 1032 5 120 H -
05 e PR 204 T 14 HF18 (4) 100025 -F19(4)10003%5
CEREORYSMIEEEE , BEBN KPS A AX 13075 0 2055 -
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JEE (R BE ~ IRE LA Ol T 908 o Y AR EER S AT B3 > AR B
EIRZAFIRFETREARFETAS 36 RS 4 HH ~ 55 6 3H (AR R8s Zit) 2
B - MRS S EHFTHIA A e A B REE » EE Y Z 25 -
Y Ak Esfram AT - BHEGERE LA EEE - Hg Y E0R L ER X Z
Fra PSRRI 1 ;s oKIE 2 A2 Fl ol st B L S FIEE oK i
&IGEEE X ZFFaPRERE ORI | RGBoKIA 2 L FRMEE » Y 1 X Z e FREsL
e e R o i BRI R AR E A 5T -

H KA FE = F AT 25T » F L E B AR -
FHR EITAAFEEHIATIRF /L E PR HUART RN Z R 13t E R s
FEHE 2 B 8 PR REAUTEE R DA BT e T A S B S A 2 A A H
[T - RN L © = HREE RN PO B RIS e e P AR RE DR
Zhikt  AAELZEEEER - S350 FREREE FIARTEARE A F3 (158 %E
i EH)  BRRETE 2 F R CEREED ) TSR RSl - Y R
R T 2 DA E (R SR AR TR > M Ftis R 2 B T 5 - IR
HEE RN Z B Y Z EiRRFMERE AR R o

HASFRL 16 FEIERETES 104 fRZ 3 ZH7E - fEZHEEFERE TR 2 K
HEG e = A R A A L R T A A ey » _EBHRES IR = e H e Bl sk
HUH AR A R H BT RS SR & 25 » A NYIAE R -

(—) RBEEFABT G TARRTEE -

(1) RS 2 37 ¢ LR B ETRATR A A GNP AT - FLI
SRR 104 167 3 2 BURVEHETIE By it - (F B AR RSP RER (2
it » BT B A R EESIRAAASE 338 5 | THER 8 o P firh -

(2) BEEREERIRTASS 104 fiRZ 3 ZILAR - B EHATE Z RETRAESS 338
RS 1 3055 8 iz T BT R BB Z AT BUR 7y ) N4l - BURTFIERE AR 25 - IR
FaAH 104 2 3> FreT T TR BIRA L ZIVAREER A > AR
TR TT » Ra IR E R 0 WA R A R B FTEAsE KA e Al Z A - &5 T A atiErid
&7 R AL -

(3) FEERFERRTIESS 104 2 3 Z10AM% - REBIRANES 338 (%5 1 THEE
BHEE > A SRR AR - HE RGP aE SR N B IR st
HIE RyBUis T O LA E RIS S B ESRAIR £ 58 - SUSHEEH RFBTATE
5 338 56 1 THEE > BT HAGHEE -

O ST CRRFOMR L STIEA D < SRR, o MBS AETIZE © vol 24(2000) -
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(4) BEaRE2a0 ERAE % EEESEE > APERGEIRAT - HEH A H A RS
AR 338 SR 1 THER 8 RATEIRT - AR LA TR o3 Z AL RS IV R FI A
At > HEZA TR R A W RS Z B - (RETRAZ 5 K E e IR T
ALK Fomiite > sRERARET R P EE > HEREREAES 338 R
1 THEE 8 RN E 2 1B « (HFFEFAS 104 R 3 TAR - RHIE_ERRAAC S RiE
Pt Lok - EFARK EFERZEFRD > HBZFSHMNARLTR > 21
RETHRAASS 338 {756 | MEEEE > HEFH KA ENRTRA EH(EFEA -

R ARTAS 104 R 355 2 HMUE - FEAEEEMERBTRET - |
s HL 1R SIS H NSRS R AN T A 15 SR P FT e > UIEIORSE 2 TR R e
NRETEAFT AT EFEIRER N R - LT AR ETRARUSBETHE
BTk A Ry AT RE M - RESEARYZENE - TRaA M N A R i GE HIER
K o BIfERAAETRR - IBMSGEDARRCR S REEIR THEAGTER - % [FIBRAE
i W RETRAEER S o hhm 4 IHIRRFTAS 104 Rz 3 2kt R -
BAEGSTERZWERHAMEER - DUIESEEAEE - MR B EEH
EETNGE R KT AR - IR R ESGRERA - IVE RN RSN
FIAEE IR P B (B S5 KA - (ks £38 NABRE L4
Fo HEEHAEGE 21T EE T - [EEEESE D MEEIHAP R
et - HoAR 2 S HIERA R A e 2B iR IR TR r ER
SRR > QIRZE T RETFAESS 338 (555 1 THEE 8 A2 &S H - NERIELHEY -
TR fa(E R RN G - RERASREE 2 B a8 HIRA T DR -

(=) REEREFTEAFRKEICMEER » 55K RALEAEE
[REREFFEASG U RALME IR T 55 KMEE 1R - [F]— RS a8 s jar
ZEIHEE - FULTE - BREERETEAHIEETE ZATER 7 WoREEE - B EH A
ERERFTRATASS 338 FRE5 1 JHE 8 AT E B R AR B T o S AR FH B %
TBUE S < FR B HNE A AHE™ -

4.2.1.2 0 AN ETREA R T @28 Z 5
i BRI EASE R R ETRAP A A - (RESRESS 104 12 3

Fo e - SRR TR R IR THE AGITRR » HR Z SRR R AU M SR E E
STHEAR > ZRRIENA L & T H AR RSB FEAESS 338 928 1 JH56 8 RUFTE » Bk

8 EEPEA T AHEEE - 55 10 H(2009)
809 rhlifE5A - pirfEEE 409 > 55 322 H -
SO TERENE=TREEACRE - T MIVHEERI R TR B HNE ) BEIAIE(2004) 0 62 H o EAAEE
"RESCHIHINTIC BT B BRAUHETR & REIRAD R 9 N 1ZE] A1 -NBL116 57 220 H -
2 RS E AT AifEEE 807 3¢ - 3 11 HrlifE5h - pifest 400 F - 55322 H > 5ET7 -
183




IR T U 7> S B AT 0 < PR B e - IERETE T - SR =
RN U A B LA R U TR FIET 38 A 5 2 - SO R B A e A 5
MERRFETIRSS 104 iR 3 B R HIET  sRFr A RN R TG SR Z R
HAR 7 S AR UMIT AR E e TSRS - a0 LT & H AR IRAES
338 ke 1 THES 8 SAATE R 25l - BN EMGRERAIZ EY - 217
HAREIFRAES 338 /5 1 THEE (HERREIREITEAES 496 (7 1 HE
) 0 A ERIEEEE ZFH - HAPR 23 F 6 AEBIE > P24 FE4H 1T H
AT ZHFETIASE 104 2 4 BUE - FiaTHESER B B T 2 1= BURER 65 5R55 1 13
256 184 R 10 255 1 IHER KIE S (T A RISFAK B HIAMEE R - FYIE R
MR AR EEAN > M ERGEAEEHZETHATEHEZT - (—)
EZRTERRE S 2 &S RO IDEHSRHIME E AR R A R0
FFFaTRE NG SRR HI » EAR 7 S R R AERS E i T RE S IR
LA B E R R ETA T E 2 -

4.2.2 ARSI IEEHIF =

AT (R B TRA B 2 5 2P (S IABLET R 2 B (4 -
SRR EZE RS T IR AT 2 T EIP - & 1 BRI IR IGEsT 15
BESL IR THE A 5 K ZHIRMEER - FRa] IR AL 1B - 26 2 /SR T
AHGEET BRI AT R TR A GRS AIRMERELR » F Roa T IEFH ZIBIE - LT 7y
RIstEERE Rt 2 -

(—) FrafERUR 0 dsT o IRIEEL IR FHE AGE K LA ATEENR » 75 s ] R4
HZIE -

RILER » REEMEIRA R S Z e MR
L RUGETEROAS S Z B LR - AR FRE TR S E D

ORRRAE HTISRON  FrEiEE L < EEAEREORE LEEATERE HEL <35
B\ UERDOTE—HICHE S 2 HES DI DFERIM A D TFEADLEFHIANHEE L 721212
TIIGNT 2 FRDHEE L 12 & 1T - HBEITRAD U EE T H O E L U/ 2 H
FEOF A (LZair e AE & 2 EMRSEFOMEEE N 2 BEREOFREHIE
L FF Z MM HZ A& A & T 2 L an S EHEDOBEEE I T S IREMEE KU BFE
BEOHFREBNETHHA B0 ) IBOT YZERAPWEL L2 TRT LI &0
T&Zx e

— HZFRETE TN E EOFR

= HEFEHEOFHMIH O RS RE TN T RN E §EOEFR

= UERRTORRE ISR L 2HAE  Freras RO I MEDETIEEZ $ X EDFERATDH
ODTHSTEDDHD

B2 IR . TRIETIA 104 52D 312 L BEEREHIFAR & EEFGE PRI SZRTIEIC DL T
SEL FETIEFH & ORAfR © 74 7 OIMITRESM ) » MY EABERENIE - Vol.27 » 25 200
HZ 204 H(2010) -

184



2. BPEEMRPATIR LT IEASMI R Z B ER T USEE > I e s
3. WHGTIEZ B ERTUFE » B mARE A KIHEE
4. RERETIERIL Z B -

bl 4 FRIF - REBEHESTRAEBELHIER - FratBEaslata 1IEHE - Al
R T oA TR > LUK R F i T e P (B R 1 1 ARy PR A e LA

BER

BLERRRET PR A B S RERRA T i3 T IE T A FTAR 0 SOV LA PI
iR > SRR AP - R TS SRR - SRR BT
0 R R TR P BEEGTRAR B - AR R TIE 2 bk
BT 7Y B HR A - B B M P Sy (58 (2 5 A B
SRR s LA T e R ™ -

SONEETRAR R A SETIEE RAEMEIE - 52 IR R SRS ml e
& > TERCRIE TR Az ZIFIP M R R ETAEGL R R T4 104
iz 3 ZHE A RE RN - BN E R R B » X (R JRARH Y o] BT IERIEER
MEEEZIER (B LETIERTZ R TREARITAE © H 2. s IERIGE R TR
104 R 3 ZHUHINEAREET » SO Bl Ry af K EEA R BB Z AR S e I DA FE
B o 2R AREET - RISRAES IR LR 2 155 [FIEMIE S e Ry
E%E%M 5

RENBIRBIFE R -
IEEERE IR ERE il BTIE R Z SR RIAIE BAGT ~ L > BT T4
104 {2 3 BRACRss RSO HEL - FraTiE AN DISTIE BB Rt~ ST
Ko Nt IREIFAREFHE Zari - e Z B A 1 HETIEEAEE © K
Ria TR 128 fRAM K28t ] > PIMRER K I sk o R Asess e PR e - S0 E
" R B TR 7y ) B E AV NS - 2AE —F PR ST S HURkIT Ry AR
FTHEANZ 3 KRIR > N5 2 ads R 218 9 ERRrE TR AT IE - (A8
B e 2 o — i aw > A ERRR A IE R R L E N MRERKIEER
FoRATT A& - PR INE REERE Ry © s IEA B L SRELHEEE By 1= R 7 a1
BHUEIETR - “HBAAE - 5] IERZFEREZSHEHNE  WAHBERR R
HESE - BEEE T IEZ IR & - ATESRIEER L 5RA 1] - Rra PHE AP TET LD TR Ry K
SIE ST N mTRelE > FER AT LA REBI S AE L oREE © (RS

B S2REKEL > pilEEF 89 H - |HITIRERTIEGE 36 -
B4 SGHIEE - TRETRESEH OGER L TR S IRAOHEE o RIS 54 9% 0 56 48
H(2008) ~ EFFT - TETIERFAIEOL L REITRAICBIT 2 HEEHONE, ' NBL 88852
2 H > 5IHITFEEAITERE 812 3 > 5£37 ~ 38 ¢

185



TEAEFEET LB » 85 KRR A RS K IR PR E S 2 FraT e (E Ryl
e INETIEM RS2t =GRERIn S - MERE Rk B FEEEH - SO LUERE
H AR Sl E LA BN E 5 E » (B 55— T A FIBE TIEREH] > Y]
R i < F B YA AR - BUFHR LI ERAE IS R - 10 R S E A
Ry E 2 R -

EatFEEREES - TEGENAIEFEERE T R ARG REAR
FrFESE 104 Rz 3 ikt - G T IE AP E5R - SR e BIP R EES K
EEHEE AR RE - #EREEE 20T - H5E ESORE)F 2 SR -
TP A5 AR s B DA 8 P ARET IEAS SR A DL ERAF At - IR REHERHE T
AR » BORERE TR AU TIESR LR (R =T 1B T - ER B4R P
PREERT - —FEDILABRAIEE - A5RA TR

(=) FraTERURRHGEERT » AR PREFIEAGS R Z FIAMEER @ 5 RE] R4
HZIEH

e 7 T SRR 2.8 SR AR (BT AR EsEE i » H gz R
anys A Ea J1E1R 2 Sa KIAEEE] -

IR U RaT > IERTRr TR A G K ZEAEE BT » st i A\ Rl
N e IER A 2 A B ZE LIS 2 N2 s T U s A 54k
I - BRI gERE 2 FraTHE A S0 FemliR My ] e 21571 < gt ¥ _EBEsckIp 2 HEr -
%P THEZ R RIE Ry F 2B IERR AR BT - s 12 Z 55 KIE - ¥ in
T SRR Ry RIE R E S N TR - BRIFY IETRE - SR A Rl > JRRI—T5
M RETIEFE AR R S £ 5 K IH R R N B MEREaT i+ » (H5— 7|
MRETIETHIGE R i S S TE 55 R IR EE N - IS BSFE " - Al 7R
AREEER ST IERFRIAE S HREMEN - —TE e R =l - i
{RETIESS R - BIfES R A s B P R >RIH R EIME T - I R ERARG e E
B2t (RN RSTEARE T - g = NGEERE TN Z 3% 55 K RL
AEAETIEIRDL ) Z 8 #eE T2 FHERFA R ETEAES 338 (5 1 HEH
ZIEHEE - BERIAZ BRI 2B - WA RTREAE R T - %R T EERA
PR NSERFETE A BB e it - (ES R THE A R R AU > BRI
PERTEVICAL R KIREE YN - (M Rt BEEET IE - BN ERRESRR

SOORKE L - R R E I & RETIR  JASIEE 347 97(2000 4F) - H 105(5 | H AT
HiEEE 812 37 » 51 41) -
816 A IE(E - FiHEEE 814 30 0 55 46 H -

S S B E A TR HEEE 808 S 0 B 22 H -
186



T B THAERE AR FET IR 250 SRR AMSHELETIEEFAIZ R
N FHLLERITEEIE R - ERRERE T - (RETIEGEIR - It s
FRAE KRS MBT - a8 A ST HEIE B EEEE - % E R EENRRTRE
FrAT - #E T R PR R TR U R TR AN S A R ZETIE
IEERAERA S K4y e 7 H g ™ -

HARF A Z ] IR A E RN EAZ 1 R TR Eera T B AT
IEFFH - (R EFTEAMEER - 5] IEFAIGHET - AIET IR A E R L 2 = ES
AARC BT FBRFETIAA B R T IR Ze 5k > B 2 REFE A Bl - =
INEB R BB AR PR 204 4 H 24 H - RraPiEIC B D < SR Fe s
FEEKREM - IEFIREAARE  STIERREHEE 21510 - Fonte EaT A (Bl
PERAEN ) HRRTESCZ D FTRIN S 1 AR » SR A 104 iRz 3 81
ERE RTINS 1 S Rap o LR AR BRI » 2 VRN B
E 2 A > RIS BT RS K EElRd Ay B ZETIE - TR ERE i - b
AN T 2 FE S e L m e SE RIS LA E AP 5k  REA(TIEE (R
H o PRIEE > (R A DUAS e T T8 A e R o 2 H T » e s i R
AHER B TR A BT L S aaliem e SRR 0 MG TR AR > =
RIERNRF THER > B N B THE N30 LA BB - 21834
BI04 R 3 HERE » JERSART « LRSI R e el D < #liE
BFe R IESRF KB A EMERRET LA EE R (a4 128 iRATRETH
ARRIE SR HRET IER Z FraTan KERIE JIEAFIET » (AL - R SRR s 2 B
H R E] sERN A R SEIRAESE 338 REE 1 THES 85K E < P S L BRith -
A iR RN R ASS 104 R3 105 HEE R B EREG) 5 - i
B ZIDEREE - D AT IESAGR R LRI slftam e i DR E
> ARERHEE MR Z A - S HGE R LT R8BS W EERETIE
e E 1R S RN S FIRFT R A U Z HIE -

i - whi A R R > AR R RS A E AR R ] - (H
StE AR EAFEERE > IR 25 SR RSEHH R R + A RIS Z
STer KB Z 5T IE I » R T EE ZI6HIR Ryt s < s oK euE] A
ERBIEAES 338 (K5 1 TS 8 sAATERESN - HEHRWT « LRRETER
FaTan » (ERGMEEZ M - FARRFETESS 104 2 358 1 JHMUE » ERAF
R PREMRIESSGE FIE Ry s Z Bkt (R Rra TR N Z SRS 1S 25 BT L SR D
3 > EIRMKER K ERER4E 5T IEZFHIEE K ILAFERR « FAtleds JoTa > Ry EERERT T
PRAHURIRIL > MR R RF TR HIEE K AR TG FIRE K 218
1 Rz FRERR i ZREERICE - [FRat - RS T - s Piktkir

5 SRR EEFIFTAT ST 489 Ik -
187



PHIE - SO FRERETIEEFHEE K - HEET RS R - MR AT
IEFFHEE RGN - RBISHRREESER 7 > Hite t A an Fr (RBER 1R Z e Tas 2K &
& - fF PR P EEE S ERESRIE - PHEEBIRAETIEFHIEE K
TEIE > ME R o fibR 2 E5RERSE > BAET IR B I 1B R 2 TR
o FLUMERITETTEZ 5k - [REEIE DIRNSEE3E S ilem &A1 19E R
B IEFHZ K - RESTIEF KAHH - HE SRR IR A E U S AT
[EFRFIZ Fikt 2 2 TRA ATRE © ReWiPH A S AT TR PRI URIRIAT - LN
PR ERETIEEHIEEK » (EETIERAMEE -

R ATl > 5 Rod T IR A 255 RIBID G Rt AR5 o Z PRk - DAR &
AR TR P ETaR K EEE] > BB a4 s AR usElE] < 3515 - P S HERIT T (E PR A
U R R GO R Al R - A R BRI B e s R S SRR EF
£ IR S 700 - dEr PR RIS B £k - (RIS LR RS - NEEH
Hefaram GG a1l e D PEFREAHTEERGI < ik « S EFIAARIEEENE
52 EiRs BEa R ERTEREARER - 255 B BV OSEZ &SR - MustER T (ET L
L © S anl aam A a5 s T IR HIB (0GR ] L3 E » RS IR
AFTEUAEERBCR N F B E SRS AL R RIS LA T IR 1F Ry
BEE FAHETREE - RESTEAES 338 FR5E 1 THER 8 FGrn Al B 2 17
B s {REAR 1T B iy 2 5 (B R si ]2 — » HEFEENRE A 104 fRZ
355 | HZBUE » HIEEE RER T EE PR LB S paL - YRR ehsaT & E e
TYFréa I E IR - (R BT (RN S IR s T IR A 55 K B - BBl R8st -
S 2o MG TIEZF A AL GEERCR I DS e 2 8 > HAR RIHEET IR ATEE
IRA BE R Ry I BB ZATEUE 7 EE B - (Bt S B = alatam o< 45 A1
Rt R Al K BRI ARR L5k > S EE L F Rt G JILAAET - 7Y HAR R
HACA R AR K RISTIEFRAEE » AN EA LR HEEHY -

4.3 REVE

B Z BUSAIA A R EAE A EES > FIER A A SET G ARG - &
BRI SRR AL B - BRI HIEE AN EAESE 71 5 - 55 119 5 - 58
141 FRAAE - B HF B IR ERE » BR 3 Z FFHEE AR R EB 38 A Bl
ZFETE > THTHETRAE AR > RIREMRTTEGTEAESS 5 RS 2 TRIGER #5537
a2 B KCAEE SRR E KSR 73 o e e BV S EE R E R % F
BRI 2R o HhEE R REN AR B SERLTL - BRI ATE AR TEGRRL - R

0 [EIRTEEHE AR R A -

82 2 REFITESS 716 - 25 119 % ~ 55 141 fik -

82 BB HEE NS HIEN B 2 F 5 - Bt - WESME R RS E e
188



WIS BT - A RE -

EUF SRS XN RS R EE N [ B i e AT - B S A A — A A T
BGIFEATES 42 FRARE - seER a8 2 a8 A G5 KRt IR o RaRA e AR 2 &5
R BHARE N Z R BA R EAZR R 2183 - 1 ARHRE dn A RE A S0 - W
REZATRAGE R ANEETA e R iR B0 S 7y BR E Z IR B = NIRRT
(TTBGERERES 215 (RSMD - B A R SRR (IR 22807 - HRTTEGTT
AT 216 fR56 2 THME » IR s B EREH - PR ZH B Ryl o B E 0 FEARH]
AEERZ W HEMASERITHFEAZ Al AF G R n = N

824
o

BEVERSRESAEET > S A \EREGURE S EEFIERD - B
1EZ AT I A 16 REUE - TAB e B R e A
B E RG> A BN REFEAE S ATEERNS A S40E - HYmiE L
T A M A BE IEEEATE R ZHUE » NI - IR S E RSB R
B B I R M Frer M B AN B R AR & i RS S
BESE R 1T RE0HA - i B E R AL E S EE e st e Ba
{E =TT M HERTT™ -

4.3 1B MEFHRHAGE AR AEE

RS A ZE MRS 16 RS » &5 A EiRkabi E S E e A TR
B~ IR RN - AB e R e R e R R H > N R ETRA
& ATEERATS » BEEE ~ BAE ~ Y00 Rl i A B A A B (A
B ZHE - W BERRERETRL - EE A XRG4 A FERE 2 R
N 8 RETan sk TR K E EAZ TG RIS A &R E A
B o WA B R TB R A SRR

BARRILZ FER > CETERER - B 2 HEE N IRITRROAE - SRR TG - Hah 2 &
B35 KIS A E e IR i o3 (RN EHETaR) - AR AR e - eSS R I an il S 08 %
FHEFE S BilE 2 b sy (RT FRI5TRL) 18R5SR
82 ITRGITEESS 4 R2l -
82 [E—E I AR R & R S e A IR TR - IEARA B E R
HEELT - ARMAZES EZEERE R LEHAFENN BES M2 FRIERTTRATIEA
B - AFERSTEAREE — F R OE T EER A > TS RATTRAEIR IR e - RS 2 1
R > FURELE R SR Z ER(EZMEERE 98 FITHEITFH 42 3R21R) -
8 FEMEENE 101 SRR E A 20 SREREHA - SRR T RETRAT AT HITEIERR T &
B EREA RS 2 HE - AR, o B2 -
820 2 R A M A 31 REE 1 AR, -

189



B EHE RESE SV At S AR RN 2 RN B R &5
R B BN MR R A TR RARE A IS R AT RE - HEAIR
BEAZ > —HIENREEESFRENEEER A 2 SRR BB R
B ABMRH R AR S R 2 AT EGTEL - sEE AR A EHIRGE R SRL A
FEFE T RN 1B « B BB RESE SV E R SRS

TTEGTEARLRL BRI HFIR S BRI A IR » 2oyl

FERYSE R S E REFABT SRR A B R FlE 2 &5R  W0REE
FIRENAEASHRIN Z RN - (BRH& 2 B B3 25 2 TTIEGITRAFIR » RIRE Ry BARE
FETHEHZ B - SR RS S R EA A S AR T s
RIRZHIATy IS BRI L AT B 73 (F Ry RER DR R » A HAR S5 R 2T
FTTRAHAEE T Rk SARENE T - WA E 5 S IR BEMX b A R S A
REMEE# > REAESS 82 1756 3 TARUE » S SARECHuRtiE e - EAEZ
BT R RBEIA FAE - RIS F LT EEFEA A S8 - (EREE
PHE RBHIESE BRI S 2 8 - BB IR IS 496 55 1 THER 11
N IEOEE » e B A R H B e s 2 ™ -

Bt —TTHE L » EEERFFEE S 16 RO E S F A LIRS
BEVERERIERSY - BRIEZIRNT o AR £ R siiikia mE N H RH
7 - HIARE R S A= 1 R SRSl SR N SRR 5 = IR IR T 19 S A s >
EERAEAE 2 A BUERE ST E R PR EASE 16 R B BAE - mIEs
PRUSE A ERIRE 2 17 B0 o (F R AR B - BLERERTIATE SR 496 RS 1 THER 11
TRATTE DT B 53 (F R A AR Z IR IV EE AT © il S B FHAS
16 FRIEB BB » HEZORE BV E RFAGM E F APTEREIUFEFE
A NERH R I Z PRI B R HIET - Allstak RESE ARSI 2 FlE
DU 1 BB R SR B (AR e 2 PN 5500 AR AR SRR & DAAEA TR AHA

1 B REETIAS 496 (R 1 TS 11 KARUE - RARIRRE 2 REE - = - fTBGERAHIA R
HAFH ST TR 57 » HAR Z M E S RAT R 7y EEE # - (S E ZiF RN EE S ZHA
B - S250AW - BTl BRFRZ B R E RS L BH ST TRUR 7 > RE LR HESE
HFZERCRE » IR HHAZZEHASITEUR » 2R - 2R EHZEE  RETRAEN®R > 5
707 (2006) - ANfRIELER - RETHAB(FHLE SV EEAREE BHE 2 &R - MRS ERE
FERPER > T HFAERE Y DU B ERE A S TEUE 7 (F R HIEF R E 2 Bk (AR ZEE
A EERERE RIS E AT BERAHASE R AR RERIE 5T TSl RSB TRA B S Rt
a2 HB -
2 BETORRL M E R R RETRER - AB e AR (B 2 R R - LA
AT TE N5 HEE » (BRI S M ST F e e P AT E I - HhY R JRTEE EC SR A AR
B ERE > HAOEREE 2T By - RGN IME T - ESRIS IR EBT AT 496 R 1 THSE
L1 RHUE - SR Zaf LU ROK - 2 R50E > T B ERBIAM I MR -EE T
S AR ESE, K TEBMERFEEE ) TR EEVEE ) - RETRVEIIRES
100 Zhiader - 2008 43 H 15 H -

190



R AR RO RS DIREEE 2 ST
R REHE AR R EEIAE 16 BFTRIEE B 2 50T B
W2 A S AR -

Rt FEEAIRE REFAR E BHE 2GR - SBENEARC [HRtFE—
EEEE R 2 HAREA SO T F AT E FIAGE R RIRESEARE A (SHH R
NZHEIE > SREGEE Rt B R A TEATEES 496 28 1 JH5E 11 FOHE Z1HF M-
B il E B REHIM A R B 2t A > DUR AN A

=829
o

ksh A AR B A AR S B R HEr Z G55 0S8 A
VETHRIH - (& AR 2 S AR 3% 2 A XU S T EGeA F A R R
FIREAS R T T - BT B ARE RS HI R SRl B uH < RN Z
B FREEXETNE AR BN RSE I Z AR s EA R
MR RIS B Rl S 5% R A RN 1% TSRl 1T B 77
TE Rt IR © (NIL » ARSI HIL Tl e B 2 8 » B %
ZATBGIAAN RS SRR Rk FARENSEA R0 — AR SR G TR
ZAE R RREBETEARTEE AR E RS » R [E L R - B FE A%
55 496 PRe 1 THSS 11 SRBTARE » B AR A0E (T B oy » KL% 2 Tt B
TTEU r A o 2 FRF B A T4 & (e U e LU S8 (R R ST
%Z}EEE%O * 831 A

4.3.2 REEHHFENGEEEIEEEAEE

BRIEES 6T FRARIE o, 55 B EUMRE N\ sliai SRV IR > R R S5 e[ ek
ARRCEGEAE Z 5 ] I A B L BRI IR S S IR ARG 2 - HR s A

82 BB bRl EREEITINESS 496 555 1 IHAS 11TKAE » MR REE - THIEE - ITEGRAHIR
R HMEF A TR 57 > (AR 2 HEE B S TR 77 CEEEE » el e I E (PRI RZ 2
HHRRITER 7y 2 & BTTRESEE PRSI E 2T EE R ERHER
FENER SBEREHRETEZEEE  GUNBEW SRR RIREE - TREATCE -
SSRGS > REFFNE (F) 0 H 391 (2006) - 20EILaR - HEME RFEBFEGSHEEY
FERERERIA R B R FIE (B (IR 2 R P EE RE R A S8 M T I A T R 4 SRS RE A 25
ZIB - DIESRBERETIRAESS 496 555 1 JH5E 11 HUE 2B P M A E -
80 FAbdw - R TR IR B R A AR 0 H 33-34 (2008) o ILFECPES 36 HIREAEE
e HAEB BRI A R0 A R EETEAIES 496 (RS 1 T2 11 J FE RN Z R -
M B E REEAER B R HE 2 GRS S ERERER A0 (B & 2 2 A R
FE A TR SATEE A SE RESREA I 2 15T ARG RIRFBIRAESS 496 7R85 1 1555 11
FMUE - BRZee e S BV A REHATEHE R 25 -
8 BESOLERR B IV IER A & REBAFEAESE 496 555 1 THEE 11 ;2 HUE » B 1SRa% Ik
P - 2 JCEE - AifEst 828

191



B eCE T - BAEERBEHNEIER ZEE - FRIRERIESE 77 FRERES - Bl
EENEFEARFEL - WIFNEFESEEFF A - B FEERENZEE L
& > MEASHIER - HHE - HEEAEE R EREEEAEE > BEHFHE
Y e QSR RERFAS - SRR AC W B SRR L R 55 S a2
HIE > WERE SV AR R R —5 5 - MBS EAG % s E A
B S IERES LAY » 220 E RSB ARE A RER L5k B D A 0 2 528 - 1+
T EHE 2 & > BRI ZNE -

FREAERE ZRETRL  EFALRIGUAEFEFIERHZ AN - B
BHIRE N a0 B A SRR 5F S E SR & 2 PR E R IE 2 FHER RN
HOAERT - BRAERT B IRAR L AR oK B > AmpER] 2R HF 50 B AN K A
ZIBEAN rERIREIEAR R L TR  WEaMG LT A% fEE#EE ZHHH
B E ARG 32 FRER IS - K LR AR e 2 - ZHEE
TR RETAZ KA A 1 (AR B 178~ ettt « B E AR AR TT
BGEITEA T S B R PR 5 B A SR B R P A (R H B i £
A JfEE o B S50 e [k o RIS o PTG B 55 S5 I e [ S5 A A £
TRARE L BRI R S R AR e B SN (= RS SRR A S kR o
R [

FEEERT - REEAIEHETRA R (R R ARG N5 1 2
E SR AR S/ Rl 54 A SN e i ] LA S A i ] 1 - 11 7 o s B A i
& SR PRVR R A SRR e ) WU S 2 o PR Z BB S IR T
BURER o KOE SRR i ek B 5n S SR B B IE (TR g e i A Ralr A8 B
% > HIRFE PRI R ERSEE AR EA © il RS FARETFAT » ANHAHEA
fR HH AR SR S 1E 2 F 5k > H HH IE 55 S A ] 2 e R E W HAH R
peBEEL - TR SRR R A REFT 5 R eCH AR dlE - B Rt EAfE
NPT H R o S [ B R A R e A -

—fE 2 AERBHEIRET AT FREA SRR L S B Z B
HIEE - K ZIB I ai= & NS ATRE N BRI Z A5 L 45k - e
HHAHRR 2 5158 - (E 1S BRI 2 5000 HHER S A RO N A e 7 a2 e el
TN &N LA I > BIRAT T RE 6 ek EARE R SR 2 IR SA1RE
NFobRA % FAIRE - e B ea il oy < HH 58 BA s R BRI LR S 1E - £kt
1B - HHEE B AHEIE S I 2 A S > S5 RIS SRR A 5 2 Fllr 5 S AERE -

82 2 FLEFIESS 68 fik -
192



4.3.2.1 HA 35 SR g B o (A se B w A

BN R AT EARE A Frie th H a5 S5 A B S D e S AT e
AARFRE EARDREFRH T F A E A (EHIE - 8O E B _EIyA BT AHENZ
W o S BRI ERE AT BN B IR RS AT B R FIl - 3 et F s A EE
B H =2 ATEGTAFIE G R A R AR 2BV INE 2 - S—TaiEr
RREBEANEEEEMEANFIEEE T B A &R SR EASFEAZE
1E - HCOERT IR 2 e A # E BER IS - R LG S SO EER A
X AL HIET B 2 A R B R BRI B B RAL - fEILE - AREAR
Sy e BRI HH 55 S5 A ] S IE AT BERaA A ASS SR 58 Ry S ARE A B 55 B &
B2 IR AT > B R RS A TEGRA AR - &S AR B -
5 2 EIBFP AENERERSE P EANEER B AR &R - YR IER
HEEEFRE N\ BH 5 SN a 8] 2 5 I ISR R 2 B 5 SRS » 4% DLl S5 A1
RESE I IMEHERT A 28 » EMTIRIEP B SR R RARE B BT « AELERETY - 20K
1& 55 2 Z BAIIHE HH 55 A s & B TT G TRAHI T RGE 50 50 R S I N H B 5]
i IR T AT » RS A AR AR BT BTN FIR TR I A e
HlEr A EBER ZEER -

1 HFIL R BT

L TEA IR ZE it FH R A USRI > ESRHRE R 1 25 B 77 Z HGR S A &
ALAJkEE » 52 S HE B e B4 Fr A eI i B A i B - $5 tLFT
TERZ IREME T T A RERE A AR SAIRE A - (BN AR 59 25 SRR R 35 R A%
B 5 I 2 AT BT FIRGT R o S8R SR A FH a5 S ii]&] . S IEA T i -
HHE 7 /SR T S I o AR B A R ik IR ZE 2 AT a4 R e - H
HRATHE - BRHASE > BR GRS ] R [ =R B TR /N2 38 o O B s 258 AIE SR
FISE I FR K EAE AR B AT L I E LB T SRR KRBT BT
HIET AT S IE 2 HH e BARR E] > BT ERCZ A B SRR HET - HAAREE
BRI - ZHENESRSE - OFSMERMFFEEASE 16 RFTE © 7Abit
EE AT RGNS S E A TERE 2 RN e E R R i B
TTHIET - PRIGSR AR REE & 2 e MR > BT A s R
RIEAS » s S Bl iR B A S IEZE a1 IR L% IR FR R e I A B T
HEh 2 5 7 AiEsEs - (RATILE | EHIERIHPE 2 - SXEERETREL
TT AT 5T S IR FH AR B AREIE] > Al B R R B R RS fiR ok
HEA 2 EREEE RS - IENRBERET AT - EREENHE %R
MTHEIERT > BITHBAESTE 2 R HAEE EH HEE -

F 2 A EBL

193



BAEHERESM - AT A a5 B E 2 F B AR &R SR
SMIRE N B I R IEA AT > % BB IRE AT RS EAREE - 35 25
BTSRRI RE M S R A A A R IR AT FHER S AR > TR B M 2 R
FRRESTAA P FFY BN o (EAREAR 592 BORIHE HH 35 BRI S0 & 5 1= 2 A TG
RAFIEE SE AR > WO S FH 55 S B B IR T A 3T (RATFTAL S
FH 38 B B e [ A S IR e I HR R H AR - AIZ R BB AR RAL
REARTT B RAAE T B IER 2 FH s A G R I DUHIE - s AR R B E AR E
MAERME Z =R &Sambl A T RE A E - IR AR B2 5 5% -

FLULER 2 AN EFY > HRRFEFAEES ARG ESANE LA
U - ez REEAURIESE (RHIA » B SAIRER SN E B 2 e ks
RERFER A RAE SR WIEENEAIERFEE F & > BRFBTAE
55 496 R55 1 TSRS L RPTARUE - Ry HIDRARBE 2 AT g » MKEME 2 it e HH Bk,
1TEU 7y BB A Z FEE R DAZRE - Al sEEAE S AT E LE ) 2
T RF R RS S ERFEEDESS 16 (FRHE B & H e #alE] - JRfEke
# ° BN EMREE S Eib - REEF A RS SRR & Z B AN (E Rk Hl
L > RIS 59 25 2 BRI P G S AR 1T { TEGITRAF A HERE ST R - 585
HIHE N 55 S AISEE B IEME T AR5 T » IR AB E R A RS 2 SRS
ENTHEIEM & - Z REHFETECAEE - AEISHRERSESTAESE 496 17725
1 IHEE 1L FAREEEE LT o AABEERIRE st SRS BEIE » NEERSE
BRI tEs e T R A 5 BRI AL — & H A AN Al RSB S A=
Arent AR IEZ Sl SRR - WERSEIEAGH RFE - HIE A
DERNHAR S5 % 7 AR H 35 S SRR B 1 21T BERAF A TEE &5 M3
EEE EEA AR AR 28T MEA IR aRitl -

4.3.2.2 REA RIS R pR 2% 2 FlIAE A

R ATl > BAERE ZREFEA A LREGUE A FEREH 2 JF
> HEAHEA Ea B B S e a5 IR A E - B E AR
ZRFEER - JREGEZE IS M BT A Z G - B BRI AR TG RA TG
[ B R A R HH 5 S A Bl 2 I - T s B A R T A R S A RE A e
Bl 2 ATRE - BN EANRE RETEAMEER » (THET AR LR TG THEE -
{REAE 68 536 3 TAMUE - i - HsR s E B IEA S - MIH
FHER H A8 - RIEARE A& DARZ R AREAE 2 B IR IR 7 BT EAEE 2 IR SR ES
SATRAC TR ZFF 0 BLIERR A HIET 2 28 - AOE T LABESE -

194



4.3.2.2.1 RETAEFE Nt ER  F1Em oy

YRTEE

RETHAENE ISR FARE SRR EIA FRE % RER T
sAth o Ry R IEFHEE SR ARE - (HEAIRE A T REE NS 3 N2 83 RfrFZ
ERIZ AN - 1A L E ek AR & IR E - ISR A R E FIRaA
TEAR 0 T R BAIREZ B IE - 5% AR IR R & I EEE > AR E A 2 6
TR LI R TEE LI sT BB IR T RA T I a2 57 > s

==

ﬁo

BAIRETTRA R AT FAESE S USRS E RAL 0 - PLAE B 2 A il
HAEEIEVEATE A HERHEMNEEE « N SR FETEAEE (R SEAIHE AR HEF
ERFI] i [ 2 BELAF I i BRI 5 68 {PRER 3 THARLE » BnPHTE » BRGE A&
FEFEEREIR V2 - A R H AR PR B S IR RS S [ B P L A
NiFFrZ BHZETRARSFEE AR » ARG (R IR FHEESAIEEE - faz=rE
PREATE AR IR Z FRER SRR > FHESERSTAATASS 496 -5 1 THES 11 SKATERH
FHHEA VA LB A (Rl HSDAIRETREAESS 490 (R4 1
THER LLAKFTRE " B HI R AT IR R LT BUR TR &y Bl 7
FEFFER ZiF - (/AT FREMR  TREESR © 55— 77T » WfEéE %~ L E
RS AIEER] » I e A IR L RS IRUER - HHERREA (BlgeE)
LI R EEATRNES 496 (556 LIRSS 11 SRETHUE T AHFIAESRE ~ (TR - cHA% 2
1TBU T EETE ) FH - TElefE 25 - HEE R A B HENRE e
iz s > AREEEIE S AL E s TR TSRz 3T - BEFI
PRI - IR EANERE i (KRR S A Rl T - (e
[ENZ WA Z 1B o A s B RS » AL BN R R o i
B E G FIR e T R R B A 2 45 - TE RS T
2wt - HILERE R EREASE 496 (6 1 T 11 S E R G frafiE S
i AT HEGERAETE ZIve G A - —EED I RUEAT -
TERRIE i PR HAER th 2 Bt - P IR R BUERETE™ -

8 AR R EAS T IR G E R T AN EEETRAT - ABRRHEE - e
STHE N R AERFHR A ROE - BN SEERIEYIEAE s KIEg RSN - A A R bR JaaET
1E - A RIE AR A GHELETEFHZ A > FAAERITEFE R EE A 2 R > St
HIFERRAG S - 2 BT - Aifes: 818 -
8 2REE AT > A 807 - 522 H -
8 BAMEFAMNAEE 2 TED A HEDFIE -

195



HR > ESIEATIH AR S a3 FIFT R 20 £ 4 H 24 H > FafiEIc D <
BUSIRGZE LT REM - SRFIRAHIAE - FTIEF IR Z 5P - s8R
P AR PR Z BT ETR P52 S s A AR IR HE T IR HIE R
PLER REAMEECHED AN SRS R EAETEFEFRZEL
TE R R R RS 15k  BIHE R N SRR TR A4 32 Z A B BE - 11
RARFETIESS 104 R Z 3 MER 5 » slEAAEH TR B - AR BAR FTEA A
DU IE R HEE A (F R - DUHIET S A 2 A B R R 2 7% A
HERSEAEEE - % EAIR B TEAMEE (& - BEAURE ARy H 35 B HElE] 2 8k = 1
WEMEE > WZEREANGG B ZIGEREE ZIVE RER > A e - it A
B s A FTHS PR 20 5 4 H 24 H o sl o s D < BUEHGER IR FEH K E
Fia T RBR T TAAT R T A SR S 5 P ARG T HIAAR » R THE A s T
IR DU e e TR i A F R T N R Z R A LI EE S i
A2 R < ML (AR B ARE N RS AMEER > fAf 2R Ryt e S5 A
SRR o el ST A 5 TS0 TS FR e (R A\ ST G B SR b e IR
TR LR - AR N E - HASR S S ERL 20 44 H
24 1 > FrafrEIC £ D BUS ARG SE 1 ESear R AR 8 2 I PR 25
FHhERZERFAIPIR I EE LA -

BN STABAE NG S AE . SR NN S RIRFESN A
Mo TSR Ry S I R EAERE > SRS A 2 0 S &G DAL (R T E
ZHE 1Ly 35 A R ETEIA TR 5T  ZE A I R L F 1%
ar S| GElE Z LRSS - HEZH g (Y B SRR 2 FH oS B A R ILA B E 35 72
IRRE RIS BT R EY) 2% AR IER . FHES SN 0I5 [ 2 B AL SR A Jek i 5
T2 S E HIREERE f s P B

W S ERTEERE 16 RHE - EFAERBGURE S ERATE
HeH ~ BEIEZ [RING - FAb e R e i S i Rk > A RS
SAE  ATBGERENE © PiERE » EANE S Y R e A s At A R R 12 LT
AAMEFP ZRUE - FIIRIETY - JAER A s ~ Bk 2 JRRE - R AR
HATaA A FE T MS EREM - HIrEk HavFER &y F— KR - M E IR
EENZEFICRE™ o SR R AR 32 RRUE - FANEFIRER
FEZREFIEL > EFEALRIIUFENEAERH RN > HEFEAERESE
P e B A R FH 5 S IR S AREIE R - PRI IE 2 HHEE AN IEROAERTT > BIURAERT
HIER 2 5 KEE » MBI 2 REBFGH HAZEFHEHA BN  ERIRY
HIERRF RS > WS ERR  fEEEE ZIHH - o] RIREERE
Farand - BN RE N Z RS SR R 2 [R5 > fe i B4

8 HEBMERMFHES 16 (RIDERY] » 2 RIDERHREMIGCE - B4 474 5% BUTIRE
5510502 5.2 2 [ff TR ERFEEIAREE ) EROUHIRSE -
196



RERME S IEZ DUkt £ FIRFgHERIE MG R AT R BN SR A
B o E WA R AN EEI AT RN BAE SRR S Hm UGS - 255
TN AT Ry SEARERRA 5 10 2 fidet - B LARAS a5 B s B 1S 5
JE o Al e BAME SN 3 NEEAIRE NSRRI 2 F8h o (EEAREA R
SN Z B S 1L - HENZEETRAEFE AT - IR 6HEE 215
1 > AR AR R AR RS TTATESS 496 RS 1 THEE 11 AR EHHE L
JF 0 BEEESMERFEEAS 16 R EE MM - BEEE -

EFIEE > PREER A RS A TR - Brb SR A Ry
RIBHEEIEZ S > FRILER  SEAREARRESETTEAASS 496 (755 1 HEE -
EIRGAERIE A G HIBLUEHEERZERIN © 252 HARRETES 104 iR 356 2
WEAE - WKEIRER 1 SRR E FreRE i DU IR 7E » R 1 5 e A
Y - AP EERE BBE e K] - H AR S H PR i Ic 5L D < Blgiise
R FFOREM - DUR T A\ SG TIER A Al - S+ Fas 2 1T - % i
B FERAER LA AR s 2 = salikm 4 4518 - BHKE TIEZEH)
s oK (FRAERIR A T R8s 15k - BIFFR T IE N Az (R A I R A BB
i > SHRFRTEAS 104 RZ 3 HER S - IENSARTERI R DU KB S E
E EARIEE 33 ARSE 2 TARUE - BRI B S eI TRiheiis L PR 5
& RINER | EiRE U » BOETTEERAER LS50 RN Ef TRt L Rein
Fre  BREEERIAEREEIN IR EFRRECEEEE R 2 S i SR EETE
TR NUE o AN BRI R R RS AL ERIGNE T IR M B4  HWR K EEE
FIRRERAIS TR - AR 55 5 Rk S IR S - DA BRI E A
BB IG5 EIRFIRHE RIEAS R STWA LT - A - HREE G e
HER D REENPEEREN > B A E RN 58 G s
(RN DARHR k4 5 1 7 W E Ry F - IR Z 0T > SH R ELSRR = ekt
(EILFRER RIS Z Z R o R HEEFIE N ER - 5%
JREH S 1P o e e I o ZER RIS S R SR A PR AN SE 33 (FREF 2 TP
B S A SRR A - PREIILEATEREE S AHE A\ Balrife e FI R fEEE
I ZaT 2 EHD Hrh B R AT e 2 AR R 3 T & o
B H > [RHIHATEE R 25T - SEEb A R E B R SR I0A % RAUE -

8 2R EEEM T - HifEEE 808 - 522 F -
197



4.3.2.2.2 RETAEFNEANGETEER - F1ERE

TIIEHEE

BAREA T RS B ITANGTHIAMEE 1R > Ry lotée o 15 FH 5 BOF G e - 5% 55
HIHE 2 I8t S IENT b - PSR IR Z SEARE A 1S & LLRZ 1R MEE 2 o4
Hibpa sy REMHFR AR B MU Z MR EEETRATR A E 2
JF 0 VAR ©

HH B R EaReA A IERT.Z F a5 SRRl E R A > DUHE A 2 5
M DUz REVE® % AR FENEE - SH5AREIRAS  taE=EAR
HAER M R A E 1B A NI - (1) AR KRtk
4 S IE 2 SRR - ABEKIE R SR SRR PE S ERUE . (2) HARE
APt B AR~ B ik o oAb et TILARE Y » B3 sk EIEA AE PR A
REMERCAZ B TR IR R < AR EfEs - il 2 S FoA
BRI T HERE R » BRI A\ 55 /5 B a5 S5 i8] i BEL LSl E A - AR A
RS 68 1ARkER 3 IHRUE » sl ~ FHES S dE] B IE A S WIEHH
A3 » RIBRELR 5o 2% S 1R RS SNl A\ ST < A e e e P SR
TEFIA > AR S5 2B TR Z BT AR AR » SR\ SR a5 T RE RS
IPAERS - HIEEAIE NS SRECETTAESS 496 15756 1 THEE 11 70FE TRAI ]
ZITBUESY IR LT BUGr EEEE = ) S5 JHERE 25T JREgE R N2
ENEL i
BIER

HFMREEAASE 68 FiReR 3 IHARAE » B S TEpa i ERE Y57 > WIEH HER
H A2580 R BRI T8t = B SR SBIRT S A A s I Fr A e 2 A - 5
RNEEHAR 2 B 1B e or 2R AL 2 BT & IRFEITERESS 496 6 1
HEE 11K " R FIAEBEZ T B 7y IR ZATBUR T EE T H | ZHFES
H o MEARIET T R N AR SR A AR RERSFIRATHERE
EH kA B I P 5  EL kA B I R P e e (B A R [ B B R
feth > H AR EEA R EAGT RS 1 B ekd 5 IR F Bz 2 nlRett: - it
BT > AT ZR SR N AR P ks 5 DA DUt > RIS R R P #E
JATE S IE TR DK - WA S - B G AVEENETE  JENEE™ -

B -

838 ITIEELE o HTEEE 812 0 55202 H -
198



RS SV EZE MDA 16 (RAUE - B A LRSSV A A IER
B~ BEIEZJRIN - JAB L B ke i B R HE > AEARETRA
7 ATBERAE ~ BREE ~ BADA ~ Y R A B AR A R (R RA
B ZRUE - ARSI - ABERAERY - B2 JFNE - BEM EE AN RS
FTEAT GRS ERIER] - REAERETRAT > SHEREN BBEAEREZ
DU > BARE SRR B IR Z TR - AR AR IR 5 s B s s e
EURIRERERISH © 35 BAURE AR R4 5 I 2 W £ 5 - 7Abe B FEIILAERRY » 4017
Reik JRGAE S IE AN REAR IR SR RE NEUEN < SE Ehy » IR BIRIBRAR BE IR 1% 2 SR RE (TS e
B o 5 Bt 2 TETETE - R EFTTA RFAB Lt = sliatam S &hH 2 R A Z A
AR LA > HACE S R TEEAR 16 RE © REFTAERE
SFIREA B FARIE R R Al - ST A BRI B E A 2 B A A
AR HE B 1T HIER IR > RIS SRS R RUAZ 7R » i EIEAREAZ
oK o RESNE BB S5 R - IR AREN A RZATE R 77 1 R Hl
B - Bt A B R F D TAAEARE NYEIFEER » FAURE N 59 o FHas S sa & 2 R
406 S NI EEARERE » % DR BE TERREAE e 7l e B2 B A o A 2B A e i E S5 A
AR B Rl 2 4 S BRI TEA S 496 k5 1 ISR 11 sKRES AT -
AR ZIREEEE LT > 5390 BAIRE AL R TR TRt ki 5 1E  $ i+
5% - AR R B AGEE % B B 1IE L HHT R I LR » (558 refirr S HErE
TR ZZ > MILEEE Y - REAG RIS S EZEAEEES 16 RAE
LA R F e B A L #EIE] » MRS 2= DA 16 (RE B
BT ERlE] > A B R B ARE KPR AESTT 5 TR P2 HHBRE BE 12 75 T BRED 7 < J1 BRI
B IEZ BT ERIE A AR AERUA IR 1L FF R SR TBGITEA Z SRl - (H RS
TEBERLIRER S IE 1R < s KA S A S e < RN - S IR R AR
16 Rz B FIENES [

ficnat A SRR AR > MR EIRARIN Al & ] ILE AR IS - (R RES
sARE KL EIEE (R R PR A LT E B BT E RSB E SR A R
FPASE 104 ik 3 ZPTE R ZFIETREHER) > R AR i 05 IR B s 2 SO i
ZWEE > MHHZEEFATEZEERE " NREZEBY  RREEHE -
TER AU B PR HESS 16 (RFTE R B R Z #EAVNE -

HTFTL » B EEHE RS Aot SR A I 2 S50 1
FUMIET 384 - (BRI AR SRR R AP FEIRAMALST
RSB SRR TR 3 B B IR R B T T 2 F A -
I RBTTABTRFATEIL R R 2 M - BRBTIAS 496 (55 1
TES |1 ARPTHLE » ReMIIERE Y (TBURS - (K Ei FEE B S TRUR S E.5
S PR R R © AR — A R AEURIE A HE 2 B -

839 Tt > AiHBEY 812 32 > 51 37 - 38 -
199



HEFABFTRERE L DU Sef H SRS RN < S i (AR - RMe2Rs1R
% 1EpR s Y B HAMEER > daf THERE » (IR BE LA kA < S 1 b 7 el 1 fe
TENFREE > HRTEEEISEARE AR ZMEE RETHATRLE R -

4.3.3 BRMERHAREHEERETAEE

HRAURTAL - B2 E REBEFE A E SV EAREE BHE 2SR SR
BEMERARNO HERSEZITEE T S R A AR 5 Rt
MEEZIHIE - By IR EEHETEAES 406 525 1 JH5E 11 FUZMUE - wlaZig
TE R B E A RBEA SR R e A R o BUE S ERE BT
BT AT 2155 i ARRERED) 1 X REFTEAZ Ly - LUERERA
— R - SR RBEEAE R 2 SR A B B AR, BHRIR S ZE AT
BEREAHAIAEER > QG E% S SV B A » TR FETRAES
496 RS 1IEES 11 FRZAUE - Bie% RSB F I ASE i - LUE RISl ~ F1245
— o IS AR HE ECERRa A B A B IE FR R EnRde tHiRF - BHTSRZ S A1 5 IR H
R MES AT ) REABTRE AR E 1T Al SR A R - B S E R
£ TEE AN R MR Z e A 3 2 Qg S B 1R 77 3 R
IRETRTE ©

4.3.3.1 B EEARAA ] Z A

BEMEZATEGERER > R Ry RS i 18R i o e ST IR A TE R R R E
WHEA R  BRE S EEGGETT  —RIMNS - &SV ETEEEAR S S
AR HE LR G S R TTA Z FIBRHAE « BEPNE S T
ATan B S E AR A A e TS EREH S E
RS 2 HE e A (M2 R TT > MEhOER L PR M HE B ERERAE
EYNEIREES Wb e S/ I e 2NN | el i =5 = 32U
R~ TTEE R rT e S AR 2 A - (BB L YEIFEREAREGT > &
BRI R 8 - BEMERFHAANE - HEVEREIRAZHEE
HIHR > S ERERDY - BIE 2 RN - SREEE 2 HEE - BN E— 20
FEMENES N ~ B b HASREAEM: > A —EF NBE—EREE - RS
FIAHEE 5§ 2 LRI - AT EER R E A SRR ES AL 26
HER 2 DL B IR GE R B A B R B (B R VS B alE 2™ o IEHRR
[F)— 5 S EERETE A LS ~ BE b 2 R ISR & R BT E AR T B E HEE - B
AIRMEEHABRER RS - WIS BHE Z e &R 215 - R ZELE

80 2 R 2R A LA AR 34 fk -
200



[ 2 s R A HE—EE A E AR EE - RN HEEHETE § 2 LR
DU A EIEAFERRE - S ERFIEAMERBIIARMEE - MEE
NECEE = AR F— S ER 2 fUH - Bk EfSETBEMEply - REF
PEBE E S AT LR S SV ERE A TERUH - B 1L 2 RN A » K
BV EZEAEIES 16 (RAUCERER BHET - MR T T A 2R K
WS 2 R RalTani B 2508 - WASH B S A S R 2 IIFRA - TR e
i~ S AFEEZETE" - HENNEEEFERE B E L REER
REETEE A Z TR MIRAE R AZE R s EHHES - B
TR Z IS SIS 2 -

SN o BB E R AT 34 RS 2 HAUE » IR S E R ERA S
HEFEAZIEAE SRS EaAS PP 2 E S E TG AL EH - A
FITTBEREARS 19088 3 A MUE » UM R M Bl A=E 41 FRRAE -
GRS (A — RSB 2 S A R ETERSRAZ B8 ~ ILs R - DARATEGT
AR ERFECL R BB ESVEANS > 50 B E ez an ke
H - FIZEESLEE » INE - RARE > PRERTTEGRELESE 19 RER 3 WRE A
BT BERASR G A E - M2 B A RS C REHE - EE T
#t > NMETIRES ZRUE © (EAHEL A E IR E &5 A i 4 ST
A B e SR Z I

At AR T E R LRI E R E SN B AZLET - biE
1 URATEE A AT e LRI - HARIE — AR o 5
W IR SR BRI S A Z EFF « Srea R » DT mAS i lE-DEEmHE
W% A B ZIeRT R T E 2 - ANE S A s Zaltart I E A 2 Fll - ¥
ZE BN ZTEMERE AT A R Zarit o BE 0 A AR
AV E RS EINFRRA L L3T - LB EA  DURITEGERAS 26 5 o7 il
A e Z oA B BB L & A EE L EREET 2w (7
- BENEERHIREZR SRS R ZF AR - AT
WHHIRRE R 7 Z AR - PR N SRR 55 AR AT T RElE: - DL
SRR S O S TREE R BT - R - sUE IR 2 Ry 2 8
o8 BUARZEET A B 5 AP A [EUA B [ il o S AR AR S A B
NFEFTEGE™ o H R AR A ZT A BLE B IRAREE 70 2 I A Bt Ry E—

O S R R R R FEA RSB 30 1% -
2 2 R B FEFRAF AR AL R ~ R A SR A R A AR B 5 32 B
O S B E R MEEIES 22 (/5 1 IH - BEMERFEAAIE 37T (RE3H - F41H -
8 (RERIF R FIIMEFRI - JEREFEYHIZERIO AR - (SR AR S REA TR Al B HA S
HIC 2 FHEH  JEBTR s S HFEEE » WIRIZAHI OB 2B 2 SRR R R AR E Y —#
R BT - HW A O C B AR Y FH O HES & SRR 2 ATRER K IE(EK - See
FED. R. CIv. P. 65 (“Injunctions and Restraining Orders (a) Preliminary Injunction. (1) Notice ... (2)
Consolidating the Hearing with the Trial on the Merits. Before or after beginning the hearing on a

201



ANZMEN > B EEORA B YRR 7 3 s - VARG e G EZE
= HTREME(E I - F RIS ABR RS Z 455 - BIFTARBE AT E BRIk
AR 7T 2 BESIRY > RS AR AR T E W HRHIRRE Z B S R s TRFFEE

845
o

4.3.3.2 BEMEITEATHIER 2

BV EZEMEIIEAS 34 (R5 2 THAUE » WS B E RES TR ST
AR B2 IRAR R EAS Y BEM ETEETEA Z A A BT
TRAES 19 (R55 3 ARZME © (EAHIRI A E IR — & S E AT 2 2l
FTER - AR B I R e NE N RS S R HETE - (EERT
BGETEA T DAL A B SR BB R TRAS M RO A B e B i LUTE
B EZ HIEESR e T 5 LA T R A a1 B BIfE R & — 1T
B RERGHSEH ZIECERAR > BERSAIR S > R R E Y =
7 R BT FRASI E AL RE A B R A S Wl A R RS S E
TTEGTRAZZE A 2R I 2 [R]— H A . B S 7 B S Ta
FIZEsFRALZEE  BMEMASS Bk AR PRz B S TEG A 2 2
H > TAAEFTTEERASSS 19 -5 3 S LAUE » RIMRSRERRTC 758 > B A
B AR E R AFEES 5 TRERTEGRAESE 19 RS 3 SZiE » &
SR TEERRA S S RN S 2 Bii s e BB - | RS EFCHE
$H AR B L A R P A P A S TR © MR o Bk Al B 5 2 3%
4 o EARA M2 EBAMNS » H4E " Ftlmy ~-"BHNIE | B&E - 2A L
U A Bl A B IFEE o ARTE AR EE AT - R A F AR
iR o M E A B E — S E R A A S e A e e -
RERGERA R BRLAEE ZTan KROR - G AR B R —E 2 =
REFT A4 2 SAEFTAR NS - IR AP A BB R B H A IR B

motion for a preliminary injunction, the court may advance the trial on the merits and consolidate it
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that would be admissible at trial becomes part of the trial record and need not be repeated at trial. But
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