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ABSTRACT

The legal regulations of damages calculation are too abstract to be applied in
practical cases and thus, the damages awarded in judicial trial under current civil law
system facesdissertation the problem of uncertainty. Although both parties and the
court apply the same legal regulations, the respectively desired damages awards are
quite different. The uncertainty of damages award will initiate unnecessary patent
litigations. One party:will pursue endless patent litigation by chance if there is a
hope to obtain favorable judgment. Therefore, the ultimate purpose to promote
research & development and competition among industries proposed in the Patent
Law is difficult to be achieved.

This dissertation focuses on the construction of methods to determine amount of
damages in patent .infringement actions. _From the perspective of promoting the
research & development and. competition among industries,. this dissertation first
examines the practical problems of why there is huge gap between the expected value
of the parties and the damages award from the court judgment, and then, points out
the real questions that the court, the plaintiff and the defendant faced when applying
the legal regulations stipulated in the Patent Law concerning the calculation of the
damages. This dissertation classifies and generalizes the questions with respect to
the calculation of damages in patent infringement actions through empirical studies on
patent litigation in Taiwan courts and then provides explanations to deal with these
questions. This dissertation further proposes feasible solutions to apply current
regulations to reasonably calculate damages under the current system of Patent Law in
Taiwan so as to resolve questions occurred in court practices. Another purpose of
this dissertation is to provide useful guidelines for judges’ reference when
determining damages and thus promote the predictability of court judgments and
achieve the goal of consistency of court judgments.

Key Words: patent infringement, calculation of damages, amount of damages, patent
litigation, empirical study, trots, intellectual property
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1 35 U.S.C §284, “Upon finding for the claimant the court shall award the claimant damages
adequate to compensate for the infringement, but in no event less than a reasonable royalty for the
use made of the invention by the infringer, together with interest and costs as fixed by the court.”

172 Monsanto Company v. McFarling, 488 F.3d 973, 979, 82 U.S.P.Q.2d 1942 (Fed. Cir. 2007).

3 Herbert v. Lisle Corp. , 99 F.3d 1109, 1119, 40 U.S.P.Q.2d 1611 (Fed. Cir. 1996).
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7 Donald S. Chisum, Chisum on Patent § 20.01 (2005).

Aro Mfg. Co. v. Convertible Top Replacement Co. , 377 U.S. 476, 480 (1964)

Juicy Whip - Inc. v. Orange Bang, Inc., 383 F.3d 1367, 1371, 72 U.S.P.Q.2d 1385 (Fed.Cir. 2004).
Hausman, Patent Damages and Real Options: How Judicial Characterization of Noninfringing
alternatives reduces incentives 10 innovate » 22 Berkeley Tech. L.J. 833 (2007).

Rite-Hite Corp. v. Kelly Co. Inc. , 56 F.3d 1538, 1550, 35 U.S.P.Q.2d 1065 (Fed. Cir. 1998).
Panduit Corp. v. Stahlin Bros. Fibre Works , Inc. , 575 F.2d 1152, 1156, 197 U.S.P.Q. 726 (6th Cir.
1978) » ZVUIERL T T i S By Panduit factors g Panduit stz -

Bio-Red Laboratories v. Nicolet Instrument Corp., 739 F.2d 604 (Fed. Cir. 1984); BIC Leisure
Products, Inc. v. Windsurfing International, Inc., 1 F.3d 1214, 1218 (Fed. Cir. 1993). ELFI[## A w]#E
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GRELU RN FRCT SRR SRS L SR S BT S
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181 Fiskars Oy Ab and Fiskars, Inc. v. Hunt Manufacturing Co:, 279 F.3d 1378 (Fed. Cir. 2002). 5275 %
AR IR RS - BT TG S DR (58 Y - MG B S A S - TRT
A EERZIHMEEY @ - U R R AE G s E A 5 b R 2 E B
Datascope Corp. v. SMEC, Inc., 879 F.2d 820 (Fed. Cir. 1989); Water Techs. Corp. v. Calco, Ltd.,
850 F.2d 660 (Fed. Cir. 1988). jR LAl A ZOR B ARE NS R KRB B TRUE L E © TMer
BT AL -
See SKENYON, J. ET AL., PATENT DAMAGES LAW & PRACTICE, §2.2, at 2-6, West Group,
1999, §2:47, at 2-76, 77.
O FR T Y g > B U A (lost slaes revenue) & FEERE A S ERSAIILE I - HELA
BeE s bR — A HEE 2 A% - B R A2 BE56 AT - See Donald S. Chisum, Craig
Allen Nard, Herbert F. Schwartz, Pauline Newman & F. Scott Kieff, Case and Materials: Principles
of Patent Law, New York, Fundation Press, p.1233 (2nd ed. 2001).
Skenyon, J. et al., supra note 9, §2:46, at 2-73 - See also Paper Converting Machine Co. v.
Magna-Graphics Corp., 745 F. 2d 11, 22 (Fed. Cir. 1984), “The incremental income approach to
the computation of lost profits is well established in the law relating to patent damages. .... The
approach recognizes that it does not cost as much to produce unit N + 1 if the first N (or fewer)
units produced already have paid the fixed costs. Thus fixed costs -- those costs which do not vary
with increases in production, such as management salaries, property taxes, and insurance -- are
excluded when determining profits.” °
Kaufman Co. v. Lantech, Inc., 926 F. 2d 1136, 1141 (Fed. Cir. 1991). &S FE T £ % » £
- GIE PR AR SRS REEFREESNE - BECEE S AN EE 0 H 18
(2009) - [ EE7REL HARFEFASS 102 556 1 HATRUE = " EEREE |, ZHUEM 0 » Bt IR
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7 @f‘«liﬁ%’ﬁ‘?‘ TR T AR

FARF o Panduit R3Stk i che I F] R 2RI E X 2L -
o ¥ L 404 4 &5 46 Panduit RIEE > FRE D EP EFRETH
AoAvHEpE RS FERE- R F AV OEJEA S GG KET
Fanhin M2 (P EAH -V ZEINF T RES SRELD
FHE A D Hibd . 188

Btk Rgh B Panduit pIE 2 Pk e 3T FE 0 BIE IR 4 %
v s (R fle | HRS IS R L A

3322 B A A T arA g F i G 0 T dcin 2 Fug

g\:‘l

EAEA Ter I E R LR R Hp o d Ot - P E SR
4 Rl (speculative nature)'®® s F 2 da g 5 FRE 4o LR

187

188

189

190

W H A4 2 R A RE S IR - 2 T6E 241 -
See Carella v. Starlight Archery & Pro Line Co., 804 F.2d 135,141 (1986), “This court accepted the
Panduit guidelines in Central‘Soya Co. V."Geo.-A."Hormel & Co., 723 F.2d 1573, 1578, n.5, 220
U.S.P.Q. (BNA) 490, 494, (Fed. Cir. 1983), as a permissible way to establish entitlement to lost
profits. It is not, however, the exclusive standard for determining entitlement to lost profits.”; State
Industries, Inc. v. Mor-Flo Industries, Inc., 883 F.2d 1573, 1577 (Fed. Cir. 1989), cert. denied, 493
U.S. 1022 (1990), “A standard way of proving lost profits, first announced in Panduit Corp. v.
Stahlin Bros. Fibre Works..., is for the patent owner to prove: "(1) demand for the patented product,
(2) absence of acceptable noninfringing substitutes, (3) his manufacturing and marketing capability
to exploit the demand, and (4) the amount of the profit he would have made." The district court
relied heavily on this test and we have accepted it as a nonexclusive standard for determining lost
profits.”
State Industries, Inc. v. Mor-Flo Industries, Inc., 883 F.2d 1573 (Fed. Cir. 1989), cert. denied, 493
U.S. 1022 (1990). 552 F1&d15% > FifgsT 186 - H 18-19 -
Panduit Corp. v. Stahlin Bros. Fibre Works , Inc., 575 F.2d 1152, 1156, 197 U.S.P.Q. 726 (6th Cir.
1978)
Bt —Fr R M s Je 2 R AV H 25 - B EAHE AW 25 8RR = ARTH %5 - 7£ Paper
Converting Machine Co. v. Magna-Graphics Corp. ,KEP,ZEE%EHEE%TFU\%%U%)\E@%U =
STEAEE - 2800 - et E EIREE - RIEREEARHES ANHmS AE R - 2 Kori Corp. v.
W|Ico Marsh Buggies & Draglines, 761 F.2d 649, 653-55 (Fed. Cir.), Cert. denied, 474 U.S.
902(1985) - It j& B LA A 26 A1) 2 AR 51 5 15 5 1 18 B8R < IR B DL S H P A 2 95 I E
(speculatrive nature) - See Chisum, Craig Allen Nard, Herbert F. Schwartz, Pauline Newman & F.
Scott Kieff, Case and Materials: Principles of Patent Law, New York, Fundation Press, p.1234 (2nd
ed. 2001).
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4. | (Price Erosion) ~" 2L iz F % i 2_#r % 4] F | (Lost Sales of Unpatented
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21y
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B4 T3 i) Bl (“Market Share” Rule) > % # >t fizjd-§ & 3 1 b
HeEud -3 duck v - HBEH LRSS & B R 4 0
HbFA o L pF Panduit-Rli#iE 2 TR R a W T N L A BES 5
e E AR R RRE o TRy TP B BLER] o RIE BedA & K B
BAZDHILGEBEE A 207 T gﬂ RSN N S A
B P2 B BB 7 WA S Ao GBIRET R I T e
2T Hob b o SR PR s L Panduit RlFEEa - EFE TS AT R

#% ’L;LL\*E*"LT'J 7 Fa_&zl%o

x 4ol i 4 24 (price erosion) ¥ 38 > hdp F1 5 iR 4 4 & 2 A S
EREJHEA 2B JIASF B 252 BRAST TES LTI
2B P EREJEA 2B fIE SRR kA 0 S0
RALELRREST LRBEFL LN BB FEED F2

REAZREFS CREJREATUY R AR AL A aFREK

L Grain Processing Corp. v. American Maize-Producs. Co., 185 F.3d 1341, 1349, 51 U.S.P.Q.2d
1556 (Fed. Cir. 1999)

192 See Robert Merges, Peter Menell, Mark Lemley, Intellectual Property in the new Technological Age,
New York, ASPEN Publishers, pp.304-307 (Rev. 3" ed., 2003)

193 State Indus. V. Mor-Flo, Inc. 883, F2d 1573(Fed. Cir 1988), cert. denied, 493 U.S. 1022 (1990).

194 See e.g. In re Mahurkar Double Lumen Litigation, 28 U.S.P.Q.2d 1801 (N.D. IIl. 1993), aff’d, 71
F.3d 1573 (Fed.Cir. 1995)
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— 4x ¥a4 B~ Georgia-Pacific Corp. v. United States Plywood Corp. % 19 #1

% Crystal Semiconductor v. Tritech Microelectronics International, Inc. , 246 F.3d 1334, 1336, 57
U.S.P.Q.2d 1953 (Fed.Cir. 2001)

1% Gordon V. Smith & Russell L. Parr, Chapter 10: Valuation Principles and Techniques, in Intellectual
Property: Valuation, Exploitation, and Infringement Damages Chapter 8 (2005).

97 TWN Mfg. Co. Inc. v. Dura Corp., 789 F.2d 895 (Fed. Cir. 1986). A% Z& 1 » SEFmal i /\ 55 T ks
ETREBULALT 53% %@&%ﬁﬁbzt{%ﬁ - A1FR H #BASHECA. » st R TRIGUS A
37%-42% > SUEREREEZATHE ZHEERE Fy 6.6%0-12.5% - IAbt (T R SERER] &
£ 309 °

1% Hanson v. Alpine Valley Ski Area, Inc. , 718 F.2d 1075, 219 U.S.P.Q. 679 (Fed. Cir. 1983)

%9 Georgia-Pacific Corp. v. United States Plywood Corp., 318 F. Supp. 1116, 1120 (S.D.N.Y. 1970),
mod. and aff’d,. 446 F.2d 295 (2nd Circuit 1971), cert. denied, 404 U.S. 870 (1971), “A
comprehensive list of evidentiary facts relevant, in general, to the determination of the amount of a
reasonable royalty for a patent license may be drawn from a conspectus of the leading cases. The
following are some of the factors mutatis mutandis seemingly more pertinent to the issue herein:

1. The royalties received by the patentee for the licensing of the patent in suit, proving or tending
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to prove an established royalty.

2. The rates paid by the licensee for the use of other patents:comparable to the patent in suit.

3. The nature and scope of ‘the license,.as. exclusive. or non-exclusive; or as restricted or
non-restricted in terms of territory-or.with respect to whom the manufactured product may be
sold.

4. The licensor's established policy-and-marketing program to_maintain his patent monopoly by not
licensing others to.use the invention or by granting licenses under special conditions designed to
preserve that monopoly.

5. The commercial-relationship between the licensor and licensee, such: as, whether they are
competitors in the same territory in the same line of business; or whether they are inventor and
promotor.

6. The effect of selling the patented-specialty in promoting.sales of other products of the licensee;
the existing value of the invention to the licensor as a-generator of sales of his non-patented
items; and the extent of such derivative or convoyed sales:

. The duration of the patent.and the term of the license.

8. The established profitability.of the product made under the patent; its commercial success; and
its current popularity.

9. The utility and advantages of the patent-property-over the old modes or devices, if any, that had
been used for working out similar results.

10. The nature of the patented invention; the character of the commercial embodiment of it as
owned and produced by the licensor; and the benefits to those who have used the invention.

11. The extent to which the infringer has made use of the invention; and any evidence probative of
the value of that use.

12. The portion of the profit or of the selling price that may be customary in the particular business
or in comparable businesses to allow for the use of the invention or analogous inventions.

13. The portion of the realizable profit that should be credited to the invention as distinguished
from non-patented elements, the manufacturing process, business risks, or significant features or
improvements added by the infringer.

14. The opinion testimony of qualified experts.

15. The amount that a licensor (such as the patentee) and a licensee (such as the infringer) would
have agreed upon (at the time the infringement began) if both had been reasonably and
voluntarily trying to reach an agreement; that is, the amount which a prudent licensee -- who
desired, as a business proposition, to obtain a license to manufacture and sell a particular article
embodying the patented invention -- would have been willing to pay as a royalty and yet be able
to make a reasonable profit and which amount would have been acceptable by a prudent
patentee who was willing to grant a license.”

20 gee Unisplay S. A. v. Am. Elec. Sign Co. , 69 F.3d 512, 517 n. 7, 36 U.S.P.Q.2d 1540 (Fed.Cir.

1995)

0 SRR SRS T R > B ABIE 1R RS HIFE 17 (bargaining power) «
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See e.g. Monsanto, 488 F.3d at 279

See Deere & Co. v. International Harvester Co., 710 F.2d 1551, 1557 (Fed. Cir. 1983), “In support
of its conclusion on the weight to be given the White license, the district court cited ..., apparently
for the proposition that_a single license, paid or secured by one, relatively minor competitor after
the onset of the complained infringement, may be rejected as a measure of damages against an
infringer. We have no doubt that this is an accurate statement of the relevant law, nor can we find
error in its application by the district court to the White license, to the extent that the court
considered the probative value of the White license to be vanishingly small. In the absence of any
evidence indicating a general acceptance within the farm equipment industry of a particular market
value for the Schreiner patent, we cannot say that the district court's conclusion of no established
royalty in this case is erroneous”. See also Hanson v. Alpine Valley Ski Area, Inc., 718 F.2d 1075,
1078 (Fed. Cir. 1983), ““...as the magistrate stated, "a single licensing agreement does not generally
demonstrate uniformity nor acquiescence in the reasonableness of the royalty rate." For a royalty to
be "established," it "must be paid by such a number of persons as to indicate a general acquiescence
in its reasonableness by those who have occasion to use the invention.". [citation omitted]”; Trell v.
Marlee Electronics Corp., 912 F.2d 1443, 1446 (Fed. Cir. 1990), “As we noted in Hanson v. Alpine
Valley Ski Area, Inc., for a royalty to be established, it "must be paid by such a number of persons
as to indicate a general acquiescence in its reasonableness by those who have occasion to use the
invention." [citation omitted]”.
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(1) the established licensee must be a “stranger" to or bargain at “arms length"

with the patentee,
(2) the royalty in question must be established before the infrignement began,

(3) a sufficient number of licensees must pay the royalty to establish the

reasonableness of the royalty,and
(4) the royalty must be uniformly-applied to all licensees:
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205 gkenyon, J. et al., supra note 183, §3:11, at 3-28.

26 See Nicksons Industries, Inc. v. Rol Mfg. Co., 847 F.2d 795, 798, (Fed. Cir. 1988), “Nickson
(patentee) correctly states that a royalty "reasonable™ under 35 U.S.C. §284 may be greater than an
established royalty. [citation omitted]. For example, a higher figure may be awarded when the
evidence clearly shows that widespread infringement made the established royalty artificially low.”

27 Rude v. Westcott, 130 US 152, 165 (1889)
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(1)Theqinfringing components must be the basis for customer demand for

the entire machine including the parts beyond the ¢laimed invention;**®

(2)The individual infringing and non-infringing components must be sold

208 See King Instruments Corp. v. Perego, 65 F.3d 941, 951 n. 4 (Fed.Cir.1995) ( “courts have allowed

209

210

211

212

recovery of lost profits or a reasonable royalty based not only on the profits from the patented part,
but also on non-patented parts”™).

See Cornell v. HP, 609 F.Supp. 2d 279, 286, (Fed. Cir. 2009), “Under certain circumstances, a trial
court may exercise its discretion to apply the “entire market value rule” in calculating the
reasonable royalty base.” See also King Instruments Corp. v. Perego, 65 F.3d 941, 951 n.4
(Fed.Cir.1995).

See Cornell v. HP, 609 F.Supp. 2d 279, 286, (Fed. Cir. 2009), “When applied, this rule “permits
recovery of damages based on the value of the entire apparatus containing several features, where
the patent related feature is the basis for customer demand.” See also State Indus., Inc. v. Mor-Flo
Indus., Inc., 883 F.2d 1573, 1580 (Fed.Cir.1989).
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See Cornell v. HP, 609 F.Supp. 2d 279, 286, (Fed. Cir. 2009).

213 See Fonar Corp. v. General Electric Co., 107 F.3d 1543, 1552 (Fed.Cir.1997); State Indus., Inc. v.

Mor-Flo Indus., Inc., 883 F.2d 1573, 1580 (Fed.Cir.1989)
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together so that they constitute a functional unit or are parts of a

complete machine or single assembly of parts;*** and

(3)The individual infringing and non-infringing components must be

analogous to a single functioning unit.**
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See Paper Converting Machine Co. v. Magna-Graphics Corp., 745 F.2d 11, 23 (Fed.Cir.1984).
See Kalman v. Berlyn Corp., 914 F.2d 1473, 1485, 16 USPQ2d 1093, 1102 (Fed.Cir.1990).
See Rite-Hite, 56 F.3d at 1549-50.
See Id. at 1549-50.
See e.g. SRI Int’l Inc. v. Advanced Techs. Labs., Inc., 127 F.3d 1462, 1468-69, 44U.S.P.Q.2d 1422
(Fed. Cir. 1997).
35 USC 8284 (2006).
Id. at 1468-69.
Jurgens v. CBK, Ltd., 80 F.3d 1566, 1571, 38 U.S.P.Q.2d 1397 (Fed. Cir. 1996)
See id. at 1571, 1573.
See Brooktree Corp., 977 F.2d at 1582.
Read Corp. v. Portec, Inc., 970 F.2d 816, 827, 23 U.S.P.Q.2d 1426 (Fed.Cir. 1992)
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(1)whether the ideas or designs were deliberately copied by the infringer ;

(2)whether the infringer was previously aware of the patent and had formed a

good-faith belief that the patent was invalid or not infringed ;
(3)the infringer’s litigation behavior ;
(4)the defendant’s size and financial condition ;
(5)the relative “closeness” of the case ;
(6)the duration of the infringement ;
(7)whether the defendant engaged in any.remedial action ;
(8)the defendant’s motivation forinfringement ;
(9)whether the defendant attempted to conceal the infringement -
3342 gy * 2 1%
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225 35 USC §285 (2006).

28 See Nat’l Presto Indus. Inc. v. W. Bend Co., 76 F.3d 1185, 1197 (Fed. Cir. 1996).

2T Nike, Inc. v. Wal-Mart Stores, Inc., 138 F.3d 1437 (Fed. Cir. 1998).

228 1886 4F- Dobson v. Dornan (118, U.S. 10, 1886 U.S. Lexis 1892(1886))—2Z& » fakat 5 A& i F
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22 SEC.4 DAMAGES (b) PROCEDURE FOR DETERMINING DAMAGES.—

(1) IN GENERAL.—The court shall identify the methodologies and factors that are relevant to the
determination of damages, and the court or jury shall consider only those methodologies and
factors relevant to making such determination.

(2) DISCLOSURE OF CLAIMS.—By no later than the entry of the final pretrial order, unless
otherwise ordered by the court, the parties shall state, in writing and with particularity, the
methodologies and factors the parties propose for instruction to the jury in determining damages
under this section, specifying the relevant underlying legal and factual bases for their assertions.

(3) SUFFICIENCY OF EVIDENCE.—Prior to the introduction of any evidence concerning the
determination of damages, upon motion of either party or sua sponte, the court shall consider
whether one or more of a party’s damages contentions lacks a legally sufficient evidentiary basis.
After providing a nonmovant the opportunity to be heard, and after any further proffer of
evidence, briefing, or argument that the court may deem appropriate, the court shall identify on
the record those methodologies and factors as to which there is a legally sufficient evidentiary
basis, and the court or jury shall consider only those methodologies and factors in making the
determination of damages under this section. The court shall only permit the introduction of
evidence relating to the determination of damages that is relevant to the methodologies and
factors that the court determines may be considered in making the damages determination.

(c) SEQUENCING.—Any party may request that a patent-infringement trial be sequenced so that
the trier of fact decides questions of the patent’s infringement and validity before the issues of
damages and willful infringement are tried to the court or the jury. The court shall grant such a
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request absent good cause to reject the request, such as the absence of issues of significant
damages or infringement and validity. The sequencing of a trial pursuant to this subsection shall
not affect other matters, such as the timing of discovery. This subsection does not authorize a
party to request that the issues of damages and willful infringement be tried to a jury different
than the one that will decide questions of the patent’s infringement and validity.
See id. SEC.4 (b)(1).
See id. SEC.4 (b)(2).
See id. SEC.4 (b)(3).
Bk " TS EEER] ) FHISEHIT A BRI SGRE AR T WG RAEERHE
WEEH B A E K2 35 .U.S.C. 284(c)(1)(A) “Upon a showing to the satisfaction of the court
that the claimed invention’s specific contribution over the prior art is the predominant basis for
market demand for an infringing product or process, damages may be based upon the entire market
value of that infringing product or process.” ZAIMANA B BE A FHMEMEE - XARINEERE
BRSBTS ST HIR S B AR S AT DU AR
EEISGRERER S KT T BRI ERER ) ARt E R E I E R TR e
{f 35 .U.S.C. 284(c) (1)(C) “(C) VALUATION CALCULATION.—Upon a determination by the
court that the showings required under subparagraphs (A) and (B) have not been made, the court
shall conduct an analysis to ensure that a reasonable royalty is applied only to the portion of the
economic value of the infringing product or process properly attributable to the claimed invention’s
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specific contribution over the prior art. In the case of a combination invention whose elements are
present individually in the prior art, the contribution over the prior art may include the value of the
additional function resulting from the combination, as well as the enhanced value, if any, of some
or all of the prior art elements as part of the combination, if the patentee demonstrates that value.”
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% | jvingston v. Woodworth, 56 U.S. 546 (1853).
2% Seymour v. McCormick, 57 U.S. 480 (1853).
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313 «When a violation of any right of the registrant of a mark registered in the Patent and Trademark
Office, a violation under section 1125(a) or (d) of this title or a willful violation under section
1125(c) of this title, shall have been established in any civil action arising under this Act, the
plaintiff shall be entitled, subject to the provisions of sections 1111 and 1114 and subject to the
principles of equity, to recover (1) defendant’s profits, (2) any damages sustained by the plaintiff,
and (3) the costs of the action. The court shall assess such profits and damages or cause the same to
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be assessed under its direction. In assessing profits the plaintiff shall be required to prove
defendant’s sale only; defendant must prove all elements of cost or deduction claimed. In assessing
damages the court may enter judgment, according to the circumstances of the case, for any sum
above the amount found as actual damages, not exceeding three times such amount. If the court
shall find that the amount of the recovery based on profits is either inadequate or excessive the
court may in its discretion enter judgment for such sum as the court shall find to be just, according
to the circumstances of the case. Such sum in either of the above circumstances shall constitute
compensation and not a penalty. The court in exceptional cases may award reasonable attorney fees
to the prevailing party.”
814 «Such sum in either of the above circumstances shall constitute compensation and not a penalty.”
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g Z 0.8% SHEMER LA A0 L8 8 T n 2 =M E Bi#H - (“Finding the '115 patent
valid and infringed, the jury awarded damages of $184,044,048 to Cornell. The jury arrived at this
award by applying a 0.8% royalty rate to a $23,005,506,034 royalty base, which included earnings
from the sale of many components of Hewlett-Packard's products that are not covered at all by the
claimed invention.”)CAFC JE§EIiFH I 7 AR 2 FI - T ZEHE EHAE iR S A BRI A A LB
EIARECEZREEEMN - MEAEATCREESHHAE TS EEEINZEH - HILE
ORRARRREE (2 (H1E - PR ERAEUAGT RS 8 (835 % Tk I 0.8% R ELBIR1T
HEMHBENSGHEZE RS 5 T 3 HEZES o (“The jury erroneously included the $23 billion
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submit sufficient evidence to support application of the entire market value rule. Because the $8
billion hypothetical processor revenue royalty base is the only base presented to the jury that was
supported by substantial evidence, absent its JMOL grant, this court would grant remittitur of
$53,494,282-that is, the product of the jury's uncontroverted royalty rate of 0.8 percent and the
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