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THE COMPETENCE OF EVIDENCE AND THE BURDEN OF PROOF IN
PATENT INFRIGEMENT LITIGATION IN U. S. A.
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Dr. Mei-Hui Lin

Institute of Technology Law
National Chiao Tung University

ABSTRACT

Following the expansion of the scale of the knowledge-based economy, companies now
attach great importance to protecting their intellectual property, and patent infringement
litigations are happening with increasing frequency. The primary elements that make up a trial
are witnesses and exhibits. Evidence is the: foundation for the court to construct the facts.
There is no independent rule of evidence and the burden of proof in Taiwan, generally
governed by the Code of Civil Procedure andithe Code of Criminal Procedure, and the rule of
evidence are too contradictory,:and there are different opinions about the burden of proof
between courts from time to time. It-isnecessary; to review the rule of evidence and the
standard of burden of proof. Patent'infringement litigation in the U. S. A. has been developed
for a long time, and there are so many cases about the rule of evidence and the standard of
burden of proof as considerable reference materials. This thesis proposes to introduce the rule
of evidence and the standard of burden of proof of patent infringement litigation in the U. S. A.
as the reference materials when we review the rule of evidence and the standard of burden of
proof in Taiwan.

The jurisdiction of patent infringement litigation is the federal court. The litigation is
governed by the Federal Rule of Evidence. This thesis introduces the competency of evidence,
including the topics of Relevance, the Hearsay Rule, Requirement of Authentication or
Identification and the Original Writing Rule. This thesis also introduces the precedent about
the evidence of patent infringement litigation, attempting to show how the rule applies in real
cases.

This thesis sums up the evidence that is always used in patent infringement litigation and
dears some considerations that arise in connection with the evidence, attempting to show the
real situation of patent infringement litigation. Also, this thesis introduces some arguments
that often arise in patent infringement litigation, including the issues on which the patent
owner bears the burden of proof such as ownership, infringement, the amount of damage and
willful infringement, and the issues on which the accused infringer bears the burden of proof



such as invalid patents, repair, license and implied license, inequitable conduct, laches, and
estoppel. The reader of this thesis will find out the arguments that often arise in patent
infringement litigation, the burden of proof of each issue and the standard. Finally, we
integrate the above issues and provide some suggestions in the conclusion of this thesis.
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4 Superior fireplace company v. The Majestic products company and Vermont Castings, Inc., 270 F.3d 1358, 60
U.S.P.Q.2d 1668 (Fir.Cir. 2001 )
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1.5.1.1.2 ¢ 3% & e

® Claim1 : 1.Agas log fireplace comprising in combination:
a housing having a top wall, bottom wall, side walls and a rear wall;
a firebox within the housing comprising a top wall, rear walls and side walls, said firebox forming a
primary combustion chamber;
a room air plenum comprising a top room air plenum between the top wall of the firebox and the top wall of
the housing, a rear room air plenum between the rear wall of the firebox and the rear wall of the housing in
communication with the top room air plenum;
an inlet opening for allowing room air to enter the rear room air plenum;
an outlet opening in communication with the top room air plenum for allowing room air and exhaust
products in the top room air plenum to be exhausted into a room in which the fireplace is situated;
an intake opening into the firebox for receiving room air into the primary combustion chamber;
a burner within the firebox, at least one artificial log within the firebox adjacent to said burner and means
for supporting said at least one log within the firebox;
means for delivering a source of combustible gas to the burner;
an exhaust opening in the top wall of the firebox;
a catalytic converter positioned in the exhaust opening of the firebox and forming a secondary combustion
chamber; and
whereby exhaust products from the primary combustion chamber are received by the catalytic converter
wherein secondary combustion takes place and the exhaust products from the secondary combustion
chamber are received by the top room air plenum and are mixed with room air received by the rear room air
plenum and exhausted into the room in which the fireplace is situated.
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2" Eibel Process Co. v. Minn. & Ontario Paper Co., 261 U.S. 45, 66, 43 S.Ct. 322, 67 L.Ed. 523 (1923)
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280 Cooper v. Laboratory Corp. of America Holdings, 150 F.3d 376, 380 (4th Cir.1998)

281 Fox v. Dannenberg, 906 F.2d 1253, 1256 (8th Cir.1990)

%82 Cunningham v. Gans, 507 F.2d 496 (2d Cir.1974); King v. Deutsche Dampfs-Ges, 523 F.2d 1042 (2d
Cir.1975); Marchese v. Moore-McCormack Lines, Inc., 525 F.2d 831 (2d Cir.1975)

%83 United States v. Paul, 175 F.3d 906, 912 (11th Cir.1999)

284 Smith v. Ford Motor Co., 882 F.Supp. 770, 772-73 (N.D.Ind.1995)

285 Cummings v. Artuz, 237 F.Supp.2d 475, 487 (S.D.N.Y.2002)

28 United States v. Bartley, 855 F.2d 547, 552 (8th Cir.1988); People v. Leung, 272 A.D.2d 88, 89, 712
N.Y.S.2d 88 (1st Dep't 2000)

%87 MICHAEL H. GRAHAM, , supra note 9,, Article V11 § 702.2 ( Updated By The 2005 Pocket Part )

288 |d.

289 See Cook v. American Steamship Co., 53 F.3d 733, 738 (6th Cir.1995), {F! 57 w33k [k 7 57~ 33k k|
PR [/ﬁf[n—{ ('manifestly erroneous ) @Eéﬁg‘, » See United States v. Sinigaglio, 942 F.2d 581, 584 (9th
Cir.1991) ; Fashion Boutique of Short Hills v. Fendi USA, 314 F.3d 48 (2d Cir.2002).
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%2 BARRY L. GROSSMAN & GARY M. HOFFMAN, supra note 36,822. 1 A4 497

2% MICHAEL H. GRAHAM, supra note 9, Article V11 § 702.6 ( Updated By The 2005 Pocket Part )
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Id.

2% Kumho Tire Co. v. Carmichael 526 U.S. 137,50 USPQ2d. 1177 (1999)
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%7 ROCEDURE IN PUBLIC PERSON DEFAMATION CASES: THE IMPACT OF THE FIRST
AMENDMENT ,Texas Law Review

%98 = RSk (directed verdict) - fﬁ;ﬁ]”f’r}%’g‘ﬂﬁ”ﬁlf&a\%%ﬁ' %o kLT FiEt i PR L Y IR = IR
i R fﬁﬁf&f?w YR » H R f%@q%wu m,m% IR R ?]ij”ﬂ%%
SV YT LD R L i [RRGEE CE V B ,ﬁcﬂ
TV R A BRSO A R [': i P%k E'IJ iﬁi‘a%%[%fv: BV HIRLE E'Vr% JIF 1%
%FF'EJ BT B SE FHERE A ’WE% fJ 2002 F A2 5] BY297 F1 e

399 FFF ~ oo~ W7y E‘ﬁ = steSE il ﬂﬁﬁé‘#’g Bi “THI 2002 F 12 K] 5297 FI

0 John H. KIock ,supra note 225

“OLITT Commercial Finance Corp. v. Tech Power, Inc., 43 Cal.App.4th 1551, 1558, 51 Cal.Rptr.2d 344, 348 (2d
Dist.1996); Chrysler Credit Corp. v. Superior Court, 17 Cal.App.4th 1303, 1312-13, 22 Cal.Rptr.2d 37, 42-43
(1st Dist.1993); Rancho Santa Fe Pharmacy, Inc. v. Seyfert, 219 Cal.App.3d 875, 880, 268 Cal.Rptr. 505, 507
(4th Dist.1990)

02 Ann Taylor Schwin, Evidence § 120 Section 115 of the Evidence Code, Cal. Affirmative Def. § 1:8 (2005
ed.)
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P EHET 0 B LR s L R P AAGERAE T Tl RS R TR T - ST
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AFAFFnarzBEzTEs TREERLE > a2 327 22RE (£

2 r(?u{m,g FRIRY L Bt KT,,,zés’ PRI REFTELRARG R

FRpAZ PRy TEZ ZRER I REER BRI T E
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LHRE TR LA TER OERNIR G AR AR B HER R
fzdpizagzm e

&

DN EREAL AR TS BRI LR SR flREWRC LRy 2
Bk d UG BRELAR T L L KA AR S R - 2 2

3 In re Ballay, 157 U.S.App.D.C. 59, 73, 482 F.2d 648, 662 (1973).

4 United States v. Fatico, 458 F.Supp 388 (E.D.N.Y. 1978)

5 1n re Winship, 397 U.S. 358, 370, 90 S.Ct. 1068, 1075-76, 25 L.Ed.2d 368 (1970)

8 \Woodby v. Immigration & Naturalization Serv., 385 U.S. 276, 284, 87 S.Ct. 483, 487, 17 L.Ed.2d 362 (1966)

7 John H. Klock 2B N.J. Prac., supra note 225

“8 people v. Burnick, 14 Cal.3d 306, 314, 121 Cal.Rptr. 488, 492, 535 P.2d 352, 356 (1975), followed in Liodas
v. Sahadi, 19 Cal.3d 278, 290 n.8, 137 Cal.Rptr. 635, 642 n.8, 562 P.2d 316, 323 n.8 (1977)

19 people v. Bender, 27 Cal.2d 164, 186, 163 P.2d 8, 21 (1945); People v. Mahoney, 13 Cal.2d 729, 732, 91 P.2d
1029, 1030 (1939); Schloss v. His Creditors, 31 Cal. 201, 203 (1866) ; Whicker v. Crescent Auto. Co., 20
Cal.App.2d 240, 243, 66 P.2d 749, 751 (1st Dist.1937) .

90



¥ AR 2 B8 o
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A ErE Y 2 TR FERRR o FEALANEHRDY 2 ENRFZEAY
Fhitzihd a FRFEERGFL TP HH L FREF I BB TR
FoRTFEa L3RS 2k BRERL & LY ﬁéuﬂﬁﬁF11%9%%§
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AR DA R § - S HRERFFLFGE B SRS A B AT T
§ 0 TH R o TRRERR AN OC RE R L T e
WAF AR e TAF g n AR T g o S T o Ay TR
TR T b A SRR A RO STt T R B2 - S o T
PRAN ST RA S G RAEAMZER R 2T 5
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Wit E Lk ERLALER ﬁié"ﬁ%n‘v T LR G RIRA o BAr@Edp i ts it T ok
o miE | uvR- B2 BHRE G RR O MEF 2 2 gg‘i? T2 A,

20 Concrete Pipe & Products o f Cal., Inc. v. Construction Laborers Pension Trust for Southern Cal., 508 U. S.

602, 622 (1993) ; In re Winship, 397 U. S. 358, 371-372 (1970) (Harlan, J., concurring)

421 METROPOLITAN STEVEDORE CO. v. RAMBO ET AL. SUPREME COURT OF THE UNITED STATES,
U.S. L.W. 65, 48

22 Greenwich Collieries v. Director, OWCP, 990 F. 2d 730, 736 (CA3 1993)

2 United States v. Fatico, 458 F.Supp 388 (E.D.N.Y. 1978)

4 Herman & MacLean v. Huddleston, 459 U. S. 375, 390 (1983)

25 Office of Workers Compensation Programs v. Greenwich Collieries, 512 U. S. 267, 281 (1994).

O R T AR TR ] 2 B0 2002 F 9 £] > Y66 FI

a2t CONCRETE PIPE AND PRODUCTS OF CALIFORNIA, INC., PETITIONER V CONSTRUCTION
LABORERS PENSION TRUST FOR SOUTHERN CALIFORNIA,. SUPREME COURT OF THE
UNITEDS STATE, U.S.L.W. 91-904 (June 15, 1993 )

“28 BAJI No. 2.60; accord, CACI No. 200; see In re Corey, 230 Cal.App.2d 813, 823, 41 Cal.Rptr. 379, 385 (1st
Dist.1964); Fillmore v. Reilly, 28 Cal.App.2d 460, 464, 82 P.2d 739, 741 (2d Dist.1938): 3 K. O'Malley, J.
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FLRBEARET  AETFEA LG RIRY 2B A BRATFIFAA Y
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Pgfa 85w 2l ap g v R AT RARE s 2 A F R dls o nacs A3 Tig
#

. . S . 438
S E SICETETYS Ll R A

(substantlal doubt):» A ® %7 @ 85 - BIEMA T A B F D
P r’g }:;7\? E‘E '&439 o

Grenig & W. Lee, Federal Jury Practice and Instructions--Civil § 104.01 (5th ed.2000); Ninth Circuit Manual
of Model Civil Jury Instructions 1.13, 5.1, 5.2 (2001).

2 In re Guilbert's Estate, 46 Cal.App. 55, 57, 188 P. 807, 808 (3d Dist.1920); see Kennedy v. Minarets & W.
Ry., 90 Cal.App. 563, 576, 266 P. 353, 358-59 (3d Dist.1928) .

40 Great Atlantic & Pacific Tea Co. v. Custin, 214 Ind. 54, 13 N.E.2d 542 (1938), reh'g denied,
214 Ind. 54, 14 N.E.2d 538 (1938); Nickey v. Steuder, 164 Ind. 189, 73 N.E. 117 (1905);
Indianapolis St. R. Co. v. Johnson, 163 Ind. 518, 72 N.E. 571 (1904)

! Burke v. City of Anderson, 612 N.E.2d 559 (Ind. Ct. App. 4th Dist. 1993)

%2 Cal Civil Code § 3294

% Cal Evidence Code § 662

¥ Stavinoha v. Stavinoha, 126 S.W.3d 604 (Tex. App. Houston 14th Dist. 2004)

* In re David C., 152 Cal.App.3d 1189, 1208, 200 Cal.Rptr. 115, 127 (5th Dist.1984); Lillian F.
V. Superior Court, 160 Cal.App.3d 314, 320, 206 Cal.Rptr. 603, 606 (1st Dist.1984)

% Application of Boardwalk Regency Corp. for a Casino License, 180 N.J.Super. 324, 434 A.2d 1111
(App.Div.1981)

7 Lepre v. Caputo, 131 N.J.Super. 118, 328 A.2d 650 (Law Div.1974).

% John H. Klock 2B N.J. Prac., supra note 225

¥ 1n re Marriage of Weaver, 224 Cal.App.3d 478, 486-88, 273 Cal.Rptr. 696, 700-01 (2d Dist.1990); see
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4.2.3 424% &£ @52 (beyond reasonable doubt )
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Mattco Forge, Inc. v. Arthur Young & Co., 52 Cal.App.4th 820, 847-50, 60 Cal.Rptr.2d 780, 797-99 (2d
Dist.1997); In re David C., 152 Cal.App.3d 1189, 1208, 200 Cal.Rptr. 115, 127 (5th Dist.1984); Lillian F. v.
Superior Court, 160 Cal.App.3d 314, 320, 206 Cal.Rptr. 603, 606 (1st Dist.1984), and Sheehan v. Sullivan,
126 Cal. 189, 193, 58 P. 543, 544 (1899)

#0 ROCEDURE IN PUBLIC PERSON DEFAMATION CASES: THE IMPACT OF THE FIRST
AMENDMENT ,Texas L. Rev.

“1 Ratliff v. State, 114 Tex. Crim. 142, 25 S.W.2d 343 (1929)

*2 In re Samay, 166 N.J. 25, 764 A.2d 398 (2001).

3 State v. Fisher, 95 N.J.L. 419, 113 A. 607 (1921); State v. Linker, 94 N.J.L. 411, 111 A. 35 (1920)

4 State v. LaCasse, 516 A.2d 145, 9 Conn.App. 79

% U.S.--Grunewald v. U. S., N.Y., 77 S.Ct. 963, 353 U.S. 391, 1 L.Ed.2d 931. ;Pigee v. Israel,

C.A.Wis., 670 F.2d 690,

8 Hatcher v. State, 334 S.E.2d 709, 175 Ga.App. 768 ; Commonwealth v. Gabelli, 112 A.2d 428, 177 Pa.Super.
608

“7 people v. Hyde, 4 Dist., 212 Cal.Rptr. 440, 166 C.A.3d 463

“8 State v. Williams, App., 651 P.2d 569, 103 Idaho 635

% United States v. Maestas, 554 F.2d 834 (8th Cir. 1977)

0 United States v. Testa, 548 F.2d 847, 851 n. 1 (9th Cir. 1977)

1 United States v. Leonard, 524 F.2d 1076, 1090-91 (2d Cir. 1975)
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(unreasonableness) P& H{ * L Fz T2 43" o

R4 2R P (clearly erroneous) % "% £ 32k ] | (unreasonableness) # %
A5 - 32 REARAGE  HI2EY Ut S - 37 EARAEFOEFLAECALR 0 A A
AR R %i‘*”?ﬁ!ﬁ“ 1*u1§?$ ZRBEARRTEH TP MEI AR o 2

#s "% 4%  (standards of review) -
4.2.5 + AIRE LT HE 2V R

% United Statesv. Fatico "% #¢ » 2 Ptk ek REE EAR LIRS ks B TR &
QRFALI AR TALT LT EART R FLARE | QRITF AL S L o TAARELRAN S F A
24437 jemkd ¥z syl 12 (. Eastern District of New York) ¢ 2«
TEREMNEL2ZEPER A BT B R AT

Judge | Preponderance Cleaf a.nd Clear, Une('1ui\'/oca1 Beyond a
convincing and Convincing Reasonable Doubt
1 50 + % 60-70% 65-75% 80%
2 50 + % 67% 70% 76%
3 50 + % 60% 70% 85%
4 51% 65% 67% 90%
5 50 + % Standard is Elusive and Unhelpfu 90%
6 50 + % 70 + % 70 + % 85%
7 50 + % 70 + % 80 + % 95%
8 50. 1% 5% 5% 85%

2 Thomas v. State, 474 S.W.2d 692 (Tex. Crim. App. 1972); Lenore v. State, 137 Tex. Crim. 417,

129 S.W.2d 657 (1939) ; Wininger v. State, 117 Tex. Crim. 342, 36 S.W.2d 509 (1931).
% Simonton v. Los Angeles Trust & Savings Bank, 205 Cal. 252, 258, 270 P. 672, 675 (1928)

% Bruck v. Adams, 259 Cal.App.2d 585, 588, 66 Cal.Rptr. 395, 397 (1st Dist.1968)

**° United States v. United States Gypsum Co., 333 U. S. 364, 395 (1948)

% Ander son v. Liberty Lobby, Inc. , 477 U. S. 242, 252 (1986)

7 United States v. Fatico, 458 F.Supp 388 (E.D.N.Y. 1978)

o a g
>

94



9 50 + % 60% 90% 85%

10 51% Cannot Estimate Numerically

B 3G FZ T o A L ROTRERA DAk g 2 BE S BV Ay B2 A4 AR
FHIEE A AR S ERPRE 2 FERRAREE ek TR L IR
AR A o > B 80% ATALE BT “@4+1?¢H&m}1 Mo
BRxF 2L 232 o dod i AZAR £ I IRE 2 R > 0 95% e 99%3t &
FRge2c 20 B 100 B Hehd > @ G - B 4R

—N

E

=h

Ry =k "%1‘\
Ak

-\

T@

e
"y
& W

,4‘
TR e 3 mle we

fz»ﬁ s FE2ZTE
AFREFFFREF 222
SR A LR D 2
1“q’iﬁﬁ+ e I
'3 gf ﬂi%’l?l__ AR
OB EA s AR ik AR
Foav Mg T S LR

s o Y 2 459
2R e s EM R 2R T

DA BEGER R S BT 2 R
éHﬂ*)@Lmiﬁ%iaiﬁmﬁﬁﬁiﬁ
i%’alP“KL’ghpémﬂﬁmﬂ%i

(o
N

2
s

“\.
&

~ mf oy
o
Ft\' ~=h

B
piud /a}
oh T
F_‘- ‘m_ﬁ' N‘
w3
- ¥
NI

“~
—_
N

g 7 ﬁrﬂr\mphlz v Tk Nk REIFAE TR AT PRGN =g T3
Z 0 AW EE R 9@%—#&ﬁ%r{msﬁ%ﬁﬁoam@%iﬁﬁg A
FORER R fﬁ“.#p FOONIEFRAS Y B T T RN GEP R 0 om § T AR
13;-Jw$*““imfﬂ7 “kiﬁ«»ﬁ&ﬁJ Bk et R
AR L MAE TG AR S O RO R A BARE R R SE RS

o

i
P

patly

P
b
F
T4
4‘75;
5:
pr
%
[

5 B
R
>—L
S
g
N
.
74.
Yot
bt
%
-
(.
W

Yot -
[}
o
[
[y
*
2o
i
S
A
A -
N ok
"
PN
a4
>
W
e
T
¢d
¥
.
N

i =
4

ﬁ
W - o=l g

S A

S

N
W M a\ {

7 IRy

a\ g =k
S Ymp O

*m_ﬁ. o

_t

C

[

LS )
3
=
NS

= f[}
P EIREFE] §REEFT 2B LET

. N

[

PES —gy;m,;ﬁm
r'-./ 1679%&9— I}I ’; r}’%,LL—V\%\%’:F},%Z?"]Q 2

Eac A ’m#ﬁt’* * aﬁ%ii I AP é?‘ AR N R I F A %’m
LRERSEA R ¥ "AELEP '/7‘# EA 2
i3 AP o BB BIERITIE S FF 2174 554
6;m:rﬁ§i&1%¢ﬂ%a i?ﬁ F &% 21T AL RAFF AR
27 2_ ] CSAE AP ORMERFEFTETRE G oHT 2

=
N
—=
ol
0%
cd
Y
<l
N
e
"

>
—_—
OO

W owm
il
‘ﬂ
[
s
=
ﬂ
Fﬂ ;\

458 Id.

B0 g FJ'J FE 404 > 57192 T
460 :E{[[ES‘I J HIJ %37:)J282E[o
461 yﬁjfﬁzg » 5y 285 1 -

95



frsg BFET ARG AL BE O TR VERE SR R REEP AR PR
ImEm2Ts o B A, ﬂiZHéié’%iﬁﬁiﬁW&ﬁ By EARR
Bl s @ 2bhed | E A2 M T A LR Sv R ™.

)
=<

—=

EiE A BERFEP R 0 B oanid % A 4c§'§ﬁ§%"]%”ré;§g¥,—i$iﬁﬂp N R S £
PREFERFTEZFFA KBRS 2ZAIF Z AT R E PR Ao D XN R E
FHFRE G2k o EE a%a%ﬁJﬁﬁmiT’%#H%i%QQE%ﬂ
2 RGN A AR A TR ARG 2 EPRET 0 B §F DT R X IS 4R
2l fedd g EY -

ARG ARG FHA R EFLAAIE A%?%;Fr_;rqa WA B A A F s 2
FHREFEERP R LR TN EERL CAEPATIT AN S FRTR L LR
rﬁ*ﬁ R o P OA BRI pvﬁ FEp e f 9 o 75 2 B rz_q, s M H RI5 ﬁﬁ &
FAEP R R B a8

¥ g'ﬁﬁj;ﬁ%‘ﬁiﬂg Bz fR 8 A ;‘Eiﬁﬁ‘%‘jﬂg N ,—’g BtnE AR RARNE R (3
PEE ) MEDERBE LA 2ZEPMR - T4 A AR T2 A
UBRDEARMLIERT 2 EP R W EFE %nxgﬁgw;\ RAEE 0 PSR hE AR
AR AT REFAMAIEIEE T E S MR BARDE KLY .

g Fl——ﬁ”fbw@»r}ﬁg BT ETORT =B R AESZEZP RERE 44 a 2
#hy (MRE I“’L)"ﬁiﬁimifi BARZOF R AP 5 4 2 E Yy (B ARDER
) '&V'}"i’(mg(%’" Fo o7 0 Adh A )4 20%~30% ~ iRARZ IR S R AT
50%~60% ~ F B E 2% 'Iiﬁ'l e 80%rhat 1 o

Pk bz i A AR TRIFEFETEFL i DY TR
22 k2 BEAREE -
i—gf;tn CRREFW Y R E o P TR E TR gl | HRE2

& - ’fﬂ#’\‘@q?ﬁg’“%’f EEFm S BREAY ,;_d?é - BT RE R 2 %S
23%% , ¥ V-7 RERL 25wk 2T 0% LB A ﬁ}‘%‘ be2 B F]

462 ZE o fHEEE 406 > 57165 FI
%3 Kevin M. Clermont & Emily Sherwin » gy Fha¥ > TR PR S VIR RS EC5Y 188 1
2002 » 57 130-134 F

o E‘Uuﬁ%*ﬁ 3 BT 286 FII )
465 E{ u%"rﬁ'ﬁ 5: VE]‘F‘.&’FF*% ’ Mqiﬁz‘iiw_glg%ﬁ Eag 5@,%:& Vn&j (4 )

19977 E1) 169f 190 E "

%“ﬁmvrﬁ@$9~%ﬂiﬁﬂf[Fﬁu?%ﬁm%’%gl2ﬂ’ﬁmlﬁo

OO Jﬂg:t406’ 57165 F1

4“;W" U%a%«wﬁ;ﬂﬁﬁﬂ‘ VAP ITEF I PR e

WA ET 22 1] > 2005 7 6 | > 27260 FI o

o 3 »w¥m@@waﬁﬁn’*WMﬁﬁéﬁﬁfww%’Wﬂ*g*$a@ﬁ@?%%’%
11 k] 5 378

470 ﬁﬂﬁw% {[%ﬁjﬁ;& Iy 5 jitﬁﬁéﬁi&?‘d ' -F l,[g&[?ﬂ lj‘@@ii]}}g%‘j -l d I'JF [j«H —T\«EJ{Q{EETEEI%
CHTRIEE SiEes lﬁ#nﬂf4 I 95 27 165 1

96



LA RS R R T LRI R BRI R SRR T
HPHFPFERELHZP R RORPE N REFEY RESFF RF2L R T2 - o

HWEMARLZEL D ZR 4 AFF- £ RH K &E%‘«&’JE%L“% RS- > S B
FrFE B REP RRP  a ERFEIEA 2 AIE A4 ot 2 }‘J'\%‘L%"‘r’iﬁ*&f‘@ﬂ
TR BREFELAFE BREAREE S SR o MR E AL ERE ] E
BFRZLEREFT EARE TR FREREE -

S

97



4.3 FwE EA R
4.3. 1415 F A2 Bt

FREANZ S 282 R TRJHERMIL LS § 20 & - ¥ 3k ﬁ FEED (&
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1 Stratoflex, Inc. v. Aeroquib Corp., 713 F2d 1530,1534,28 USPQ 871 ( Fed. Cir.1983)

42 Arachnid Inc. v. Merit Indus. Inc., 939 F2d 1574,19 USPQ 2d 1513 ( Fed. Cir. 1961)

413 Rite-Hite Corp. v. Kelly Co., 56 F3d 1538 1551 ( Fed. Cir.) ,cert. Denied, 116 S. Ct.184 (1995) ;Ortho
Pharm. Corp. v. Genetics Inst., Inc.,52 F.3d 1026,1030,34 USPQ2d 144( Fed. Cir. ), cert. denied,156 U.S.
907 (1995)

474 35U.5.C.§ 261

4. WEINSTEIN & M. BERGER,supra note 143 .§1002.04 (4 ) (1982)

46 ENZO APA & SON v. Geapag A.G.,134 F.3d 1090 ( Fed. Cir.1998) :Vaupel Textilmaschinen KG v.

Meccanica Euro Italia S.p.A.,944 F2d 870,220 USPQ2d 1045 ( Fed.Cir. 1991)

T BARRY L. GROSSMAN & GARY M. HOFFMAN,supra note 36, §2211 B at 506
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b3 B AT E R R o mawnd o LAl /ﬁ!?lili—ﬁ“g\i”%”ﬁﬁﬂiﬁiﬁ

23
HEhREP R o

FEJEAAEASFZEIEEIFP RLELEFE2 IR IRLZT AVELD
Aotk flET 2 e B RTHEAALALAHIT - HhFABF I LS
Flzo 5 22de B0 % = SR AL HHE #@’fr?ﬁ‘» KR 22 Bl 35~ F
- R AEREEFIRY  BFY GEIFERECEJIER 2 EERE Fd
EREREN £ B I S - ‘ib%% &’u;/‘“r7b\:—r”i’:,__\2i*ﬁﬁ%\\ Pld 1B % BT
AT o

i ? e fFRL R T RS G
L¢ ezl &

Y s R Y FER RSP Y BT R g FRA > TH L R
B AL o RGP L RN E AR R 52 R 2k
A B ABIRTA BIRIVA A A S MR R 2 Pow o ¥ R IR R 2L
THP FEFFL YRR B A A @R RSP R e T 20 Y g
LR R LA AR ABEE R A ¢ T Bk A0
1‘?%&&% e o B 2T R R TR b i S Bk a0 @ B
: g—*? %;]jﬂ,_;\ Ps s RRBEEE g - s e A4 ;F%Eﬂm;‘?si\-rﬁ MEEE K
w;,::—»%? Rk BT 2R Y F R IR e Y R B Y v A kR

Ao pld G - L EL o

o u‘»‘ﬁ.‘ TA K2R Fo MRS L AR o HEHENE R R 125 51
PR REMAZEL RIS N R T REP LR s
D GHIZERER 2R a1 Y R I ERET L F RNREL R
R PR L R R s i

e R R REOTREER R 2 s d B R TR HEIEP 2
EACENIE N RS LR ?iéﬁﬂuiﬁw+w& BB G2 L5
ﬁﬁ*ﬁ,k%%ﬁﬁ‘W#ﬁﬁﬁmiﬁﬁﬁﬁ’uﬁﬁr P P FER )
Bk | 2 - SRR e
2. R T &

SRR R BY R IFERERETL L R O - R T

A~ \m =%

478 :(g ﬂﬁ&fﬁ%‘%& Lq ‘rgviﬂ{ 5 ﬁ}ﬁFﬂJ/; I 57~ - A v - — = E—'
“9ﬁmﬁ ;WWWEM’M@%Gﬁ’JMD%

480 EV"?% e T & FebalitH] ¥ *IJIEJﬁELﬁﬂ’ SYPUA e
481 Lindenmaier, " Der Schutzumfang des Patents nach der neueren Rechtsprechung ," GRUR 1944, S.49.
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BoRAg o BN R AIFEREATR Y DL AR * F L comprising 0 H 8 4
including ~ containing ~ characterized & 2 2 H ;7§ & * » H 3 & 5 % ?%\ R
Ihe g0 A PE R F o Y A - AR L BIER PN R IR
arig * cnal Al g% 3F 5 consisting of © 7F 5 composed of © %2 consist essent1ally
of 2 @&%* » frdpfp & B¢ Ko 70 srdcit2 Fep F o ¥ A - R E 2 B
et e EG Y B {lERFDE -8 2 DHFN TR RT A2 2R
Bl BRI T - R & A RRE G BT e RRI Y e
IEE 3 BT RERD

4. ¥5% #% (doctrine of equivalents) :

m,-;ﬁ i;;:—f_; ‘é‘%tﬁ -i-é. ,-t-pk:g? ;}qu 7}5 ;Lﬁ,& s kt[ 12::}7%; I’ﬁ r?fr P3O - —\
(substantially the same way ), &&= "5 7} k- %% (substantially the
same result) > & T % F 4Lk - iv% # i (performs substantially the same
function) ;> Rl = = 32% > i # L4 (name)~ ;3¢ (form) ~ 754 (shape) % F -
=& EFAL TGraver Tank = & i ’éi‘%?m s~ 2 e s ("triple identity”
test : function, way and result) jo p*?t3a% %2 = 2 27 ¥ 1~ & (element ) ~ &
#7 ;% (connection)® ™ % # i (functlon) A2 o

IR RS 0 B R E R R L Y R ?'J#Tfﬂ TR TR Y

B AP RS AR B e R dg 9 @RS R E P FflE ~ F 2 e

B2 2 poihld B3 chd TS Al % L] (TR 2 i3] o 2
S IR TS ’#TJ]*'!T Z R KA RS (]) P -5 (2) B
AR EE A AL R AEYE RS () AT S TinE
FeF Ao go ok A2 E I}——% VRIFMIEE S TR AR o

RBHIDELAPFT RBEEJNFOAE DR i’u;ﬁfnm;,a?;*ﬁ LR oo ;zizu;ﬁfngja
BIR oz ind s R F k8 &= 53" 1 (1) § 414% {1 (pioneer patent)
—Gdg @ FOORAMPUE? RGO NFRZFP NI AR 2T P
R AP BRGSO R EE" (2)8 F e L & f(marked improvement
mwm)—ﬁ%%iﬁﬁﬁﬁgﬂﬁﬁﬁm&ﬂﬁm°%*ﬁﬁ%ﬂ’@%ﬁ*iﬁ?
A pep o R R e rEadua KR LREFRY (3) mitzxd
11 (picture patent) — f&4p ﬁ@—ézi%ﬁ' Fmhtr > Vel 2 & - ik 2 DI A
(F 2 ir® Bl )y &K WEH- FUM R R 2 G 250 A $t B {0
LA 295 FEE LR o

BE G g XA 2 HEIEA G 0 F BRSSO R IR R -
FEP RN R EFOY TR EERL DT 0 bd BHOF LR

489 ?:WF% TR HMF}HJ J’ﬂ @:FF'EU& 5745 1 -

490 Atlas Power Co.Vv.E. I Du Pont. De Nemours & Co., 224 USPQ 409, 416 (1984).

O F B G 487 » 5 497-498 1 -

492 Cormng Glass C/Vorks v. Anchor Hocking Glass corp., 374 F. 2d 473, (1967)

493 National Hollow Brake-Beam Co. v. Interchangeable Brake-Beam Co., 106 F. 693, 1901.

9% Arvin Indus., Inc. v. Berns Air King Corp., 525 F. 2d 182, 1975.
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OB OF AN E L B 2 e A E TR - i B R R AN e R
flgmae% > 2+ & o g “V’Lﬂiﬂi’* (reverse doctrine of equivalents or
inverse doctrine of equivalents) * B 5% W% (negative doctrine of
equivalents) B f7 3% % (doctrine of non- equlvalents) FH O RPIPEFE S RS
TR L PG BP0 Y R b TR A SR OF O v e 'rr:i%’
R ABLEBC i”.'l‘”*’ Be—-2>2(way)» 25 7 F k- 27w (function) » @ i
kN ?Pﬁ— L.,*%(result)m  RIA B G i:!i‘f»)fr'“% o

5. B ¥ % {14 Fl (hypothetical clalm)

i’t?lf%v B FES TR L BRI R IR ISR G2 R

PEA T o R H BRI FE IR RS LS LI L E T &I %’5 E
T MR RG Jﬁ'ﬂ‘?*iiﬁtr’ AR m LR R R RE cMEEE RS F T
PIE D PTG % 0 JEd DR A B A R R H AL s g

BRI e L FIA TN G AR R Bk g

BRG AR B AR R RL R LT[ RETEL gJ"F
¥o @it B A R IR R BIEE BP0 - o R
AR o ¥ R {IERELL 7 i, (readability) -

mip 2R % Bt Markman v Westwuiew % ¢ ¢ ek FUR TR A g
AR R A ’5‘;% aE R gkl R e TR R e RS
#"J vArdk B 1Y G 1 BT 2RO A 00 2 Fm'» SR RS U fRfR o R

PRI g1 i SRR o R

8 Al #@am/; Feno B RinE Li»,zl‘m‘%ﬁ’»g %;34)? SR TR TR
Mo g TR 2 FRAEE B L8 E ¢ (Markman Hearing) o % & 1¢ 3% 114 &
ZREFRIFF ZRMNVATLTHREIINER > L Ehoy = F ik o

AR AT R P IVRIRG REY FR B E R R E R R

frzﬁa;fg L‘,Eg SO % g@ggg Pk RSEA s 2o %g;;;%% X .;—ﬁ%frpé - o e B3R H AR
B btk '@ﬁ”ﬁﬁcvﬁ doim R L H Y FE QR F o AL kRS
%ﬂﬁﬁ%hﬁ%@g IV ALY T R o ek B 1Y R IR R
Foin G RE Fuﬁg&éﬁ-g °

iﬁ*ﬁ’m?%?@rwr’%?f‘fd¢ T B BTy
oo i BUEFRIE R P B  PIR 2 5% 2 a0 g - BEP ik (anoffer of
proof ) e 2 #f 1 3 &1 3 P m#ftéié B RN R o § EATH A3 Y

%% peter D. Rosenberg, Supra note17, Chap.17,43.
496 ixj,[;ﬁg, TEJ;}“«#,M;‘L U] 89 F 1k 5‘?816@ °
497 Llndenmaler Der Schutzumfang des Patents nach der neueren Rechtsprechung ," GRUR 1944, at .45

% BARRY L. GROSSMAN & GARY M. HOFFMAN, supra note 36, §2211 B at 506

499 Markman , 52F.3d, at 979

590 \sitronics Corp, 90F.3d 1576, 1582-83 USPQ2d 1573

501 Mantech Envt’l Corp. v. Huson Evvt’l Serv. Inc.,152 F3d 1368,47 USPQ2d 1732 ( Fed. Cir. 1998 )
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S B g e A g ¥ 103 F (@) ()RR T - BEFIER > F 24
b ,]3_’1/ b A B4R PR3 i#“/% \?.E_#;‘m F"-ﬁ %ﬁ-\zﬁ_#;i ME airie® o 50 M E
Ppo i aarim® o - F 0 HNEP OEGRAG o

N

LA 2 E B Y NikEREEM (preponderance of the evidence) > #dy EiE2 & 425 1
E% o ¢ 50 L le- B L ReE - pE e’ .

=1
b
ap

%

F}.

B %‘Fﬁ]”’ ThlEiEz T 0w 2Rp 1 T2 (substantial evidence standard) % % &

{3 F\AL R FRETLIER ;’;x?;ﬂ P R E PR 0 P B4l 32 5% (clearly erroneous standard) c %
RERTL S o JLE

4.3.1.2.1.2 %% &% (Literal Infringement)

EREREN 3= Es'f @w]’fﬂ\,&aﬁa]’fﬂ,; PG JE M B SARET R B A AR A 0 B E
&l R+ Thﬂ%'f FELAER THEE BTG

“~

Ll ne A B REAZEFE RN ET IR ¥ RS E
Ao

BHBIR 1 a2 ~F PR G RFE AT o BT DL LDTEF AH Y
L %&ﬁwé*¢%$ﬁ~ﬁﬁ\iﬁfi%ﬁfﬁmﬁﬁ713£@W°“
hod MR IR WA YRR AEN ) B ERE A2 EE A L2 RITE S P

ﬁlz%imhﬁﬁiwi4zﬁ%T’1ﬂu@F% e A

VRARF LG R R R RERT F - BY Rl gL R
kgt b 2k dpes 570 o £ B B & R A T ?j*.% ’f'%ﬂﬂ » B R O B
FAAR R AR IR E LM SR B K E AR R R R
REPY GRS ROE - BEE S FERRTRREFL  MRZEP F 6 RT

SfIRLEeAE Y ri L IEFER 23 AT B ERLL SRR
’%/_IE#:,{#F7 L » er y m & ATIJT EHT 7. 2t &JL J‘r”iiﬁ;}i,{h—7 A \—’('g” ‘fl] T—*EH; 3’5:‘. _—L' F 4
- i e e s ?\—lpﬁ_p EREREE ¥ PEJZERF G TR AR LF AR s S

Fia_l 'FE’E. It = % f@q;;;,}g %310 o

%02 Cybor Corp. v. FAS Tech. Inc.,138F3d 1448,1456,46USPQ2d 1169 ( Fed.Cir.1998) (en banc)

5% Conroy v. Reebok Int'l Ltd., 14 F.3d 1570, 1573, 29 U.S.P.Q.2d (BNA) 1373, 1374-75 (Fed. Cir.
1994)

504 |_emelson, 968 F.2d at 1207, 23 U.S.P.Q.2d at 1288

%% Young Dental Mfg. Co. v. Q3 Special Prods., Inc., 112 F.3d 1137, 1141, 42 U.S.P.Q.2d (BNA)
1589, 1592 (Fed. Cir. 1997

% BARRY L. GROSSMAN & GARY M. HOFFMAN, supra note 36, §2211 B at 507
507
Id.

508 Envirotech Corp. v. Al George,Inc. 730 F2d 753,758,221USPQ 473  ( Fed. Cir. 1984 )
509 Kahn v. General Motors Corp., 135F.3d 1472,45USPQ2d 1608 ( Fed. Cir. 1998 )
510 BARRY L. GROSSMAN & GARY M. HOFFMAN, supra note 36, §2211 B at 508
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FLHHFREEE EHEY XA HE > B EV””“%hﬁ%” %
Bz b0 Aeh 2 Fe o a1V RS A b 1l-
@@@ﬁ FHPEGY o QRIS G o LEPEPR B - BT RAA
M ERAPEFEY R IR ek iR A Y FHRES Y > a2t A F o5
L pEe m o ﬁq”"j"%?%%lﬁ W22 EREE u\ﬁéi“ﬁf’“’ TR EEG L

‘mﬂ
&
Pt
=%

B 7o B E B4 iv (means-plus-function) F 2_ ¥4 » ?”“’ KEFEA
T2 g% o & Rohm & Haas Co. v. Brotech Corp.” & ¢ » #fisns % W EIREN A2 AR
ABEEELPR fo- BERFEARIEROLAL CBHEATAZERIZ2EEFTEOFIBEEAN

R 1)
PFEERFEAT R RIS

"3133"3 i Fert § fEdp (substantial evidence) F A+ F F2H A% AR F RO LS E L ik
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>11 Rohm & Haas Co. v. Brotech Corp., 127 F.3d 1089,44 USPQ2d 1459 ( Fed. Cir. 1997)

512 1d at 1462

%% Young Dental Mfg., 112 F.3d at 1141, 42 U.S.P.Q.2d (BNA) at 1592

>4 sage Prods., Inc. v. Devon Indus., Inc.,126F.3d 1420,1423,44USPQ2d 1103 ( Fed. Cir. 1997 )

55 | emelson v. United States, 752 F.2d 1538 ( Fed. Cir. 1985)

516 \Warner-Jenkinson Co. v. Hilton Davis Chem. Co. 520 U.S. 17 (1997)

517 Dawn Equip.Co. v. Kenticky Farms Inc.,140 F.3d 1009,46 USPQ2d 1109 ( Fed. Cir. 1998)

518 Hilton Davis Chemical Co. v. Warner-Jenkinson Co.,62F.3d 1512,1518,35USPQ2d 1641 ( Fed. Cir. 1995)
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519 Texas Instruments Inc. v. Cypress Semicondoctor Corp.,90F.3d 1558,39 USPQ2d 1492 ( Fed. Cir. C1996)

Multiform Desiccants, Inc. v. Medzam,Ltd..,133F.3d 1473,45 USPQ2d 1429 ( Fed. Cir. 1998 )

Hilton Davis Chemical Co. v. Warner-Jenkinson Co.,62F.3d 1520,35USPQ2d 1641 ( Fed. Cir. 1995)
Wilson Sporting goods Co. v. David Geoffrey&Assoc., 904 F.2d 677,14 USPQ2d 1942 (Fed. Cir. 1990 )
International Visual Corp. v. Crown Metal Mfg. Co.,991 F.2d 768,26 USPQ2d 1588 ( Fed. Cir. 1991)
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525 Markman 52 F.3d 967, 980, Q 2d (BNA) 1321, 1330

526 pall Corp. v. Micron Separatlons, Inc., 66 F.3d 1211, 1218, 36 U.S.P.Q.2d (BNA) 1225, 1230 (Fed. Cir.
1995)

Hoganas AB v. Dresser Indus.,9F.3d 948,952,28 USPQ2d 1936 (Fed. Cir. 1993)
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529 Wang Lab., Inc. v. Mitsubishi Elecs. Am., Inc., 103 F.3d 1571, 1577, 41 U.S.P.Q.2d (BNA) 1263, 1269 (Fed.
Cir. 1997)
530 petroscan AB v. Mobil Corp.,79 F.3d 1166 ( Fed. Cir. 1996 )

531 Vaupel Textilmaschinen KG v. Meccanica Euro Italia S.p.A., 944 F2d 870,882,20USPQ2d 1045 ( Fed. Cir.
1991)

532 DONALD S. CHISUM, supra note 350,§18.06 (1) [ 6] at 18-534
533 |d.

5% Compare George P. Converse & Co. v. Polaroid Corp., 136 F. Supp. 912,914,108 USPQ 171,172 ( D. Mass.
1955)
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%3 1d at 1251.

537 Agreement on Trade-related Aspects of Intellectual Property Rights (TRIPS), art. 28(1).

5% Karen Tripp & Linda Stokley, Changes in U.S. Patent Law Effected by the Uruguay Round Agreements
Act—The GATT Implementation Legislation, 3 Tex. Intell. Prop. L. J. 315, 321( 1995).
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> Jeffrey I. D. Lewis & Art C. Cody, Unscrambling The Egg: Pre-Suit Infringement Investigations Of Process
And Method Patents, 84 JPTOS 5 (January, 2002)
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>3 Gorham Manufacturing Co. v. White, 81 U.S. (14 Wall.) 511, 528 (1872)

54 Ppayless Shoesource, Inc. v. Reebok Int'l Ltd., 998 F.2d 985, 990, 27 U.S.P.Q.2d (BNA) 1516, 1520-21 (Fed.
Cir. 1993)

> LA, Gear, Inc., 988 F.2d at 1124, 25 U.S.P.Q.2d (BNA) at 1918

546 Elmer, 67 F.3d at 1577, 36 U.S.P.Q.2d (BNA) at 1420-21
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>7 35 U.S.C. §161 (1994)

>8 35 U.S.C. §161 (1994).

>3 1mazio Nursery, Inc. v. Dania Greenhouses, 69 F.3d 1560, 1568, 36 U.S.P.Q.2d (BNA) 1673, 1680 (Fed. Cir.
1995)

%0 35 U.S.C. §8284-285 (1994)

1 35 U.S.C. § 283 (1994)

%52 35 U.S.C. § 285 (1994)

%3 35 U.S.C. § 284 (1994)

%4 35 U.S.C. § 284 (1994)

%% Rite-Hite Corp. v. Kelley Co., 56 F.3d 1538, 1545, 35 U.S.P.Q.2d (BNA) 1065, 1069 (Fed. Cir. 1995)

%% Hanson v. Alpine Valley Ski Area, Inc., 718 F.2d 1075, 1078, 219 U.S.P.Q. (BNA) 679, 682 (Fed. Cir. 1983)

%7 |eesona Corp. v. United States, 599 F.2d 958, 974, 202 U.S.P.Q. (BNA) 424, 439 (Ct. Cl. 1979)

> SmithKline Diagnostics, Inc. v. Helena Lab. Corp., 926 F.2d 1161, 1165, 17 U.S.P.Q.2d (BNA) 1922, 1925
(Fed. Cir. 1991)

559 Id

%60 Unisplay, S.A. v. American Elec. Sign Co., 69 F.3d 512, 517 n.8, 36 U.S.P.Q.2d (BNA) 1540, 1544 n.8 (Fed.
Cir. 1995)
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%1 Vulcan Eng’g Co.,Inc. v. Fata Aluminium,Inc., 278 F.3d 1366,1376,61 USPQ2d 1545 ( Fed. Cir. 2002)
%2 BARRY L. GROSSMAN & GARY M. HOFFMAN,supra note 36, §2211C at 511

%3 Yarway Corp. v. Eur-Control USA Inc.,775F.2d 268,227 USPQ2d 352 ( Fed. Cir. 1985)

%4 Del Mar Avionics, Inc. v. Quinton Instrument Co., 836 F.2d 1320,1327,5 USPQ2d 1255 ( Fed. Cir.1987)
%65 Hebert v. Lisle Corp.,99F3d 1109,40 USPQ2d 1611 ( Fed. Cir. 1996 )

%6 BARRY L. GROSSMAN & GARY M. HOFFMAN, supra note 36, §2211 C at 511
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® Smith Kline Diagnostics, Inc. v. Helena Labs. Corp., 926 F.2d 1161,1164,17 USPQ2d 1922 ( Fed. Cir. 1991)
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