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When Associates Leave - The Ethical Problem of Client
Notification

Student: Shu-Ning Kao Advisor: Professor Chih-Hsiung Chen

Institute of Technology Law
National Chiao Tung University

ABSTRACT

When associates leave original firms to join other firms or to start their own business,
“notifications of leaving”-would-usually be given. In Taiwan, the issue of giving clients
such notification seldom catches the attention of practitioners and scholars, and basically
there are no standards to follow.

In the U.S, disputes about giving such notifications had been put to an end due to
ABA’s Formal Op. 99-414. ABA opined that clients’ interests should always come first,
and it classified clients into several groups: 1. associates “should” give notices to clients
whose cases are now in the ongoing procedure, 2. it is “better” for associates to give
notifications to clients who have had prior professional relationships with them due to the
trust they had before, and 3. associates “may” choose to notify clients who do not belong
to the above two groups. The concern for interests of associates and original firms is
reflected on the content, timing and method of notification.

After examining solutions proposed by the U.S and results of empirical studies, this
thesis proposes the following structure, hoping to provide standards of notification. First,
clients should be classified. When associates are in retainer agreements with clients, the
interests of these clients should come first because they deserve higher level of protection.
The interests of original firms can be protected by the timing and method of the
notification. As to clients who are not in retainer agreements with associates, the interests
of associates and their original firms come first. However, the protection for these clients
cannot be overlooked, and laws of solicitation should still be obeyed. As to clients who
once retained associates, notification may be given. Associates may urge the clients to
sever their relationships with the firm, and laws of solicitation should be obeyed. For
clients who once retained other lawyers in the original firms, notification should not be
given before the departure. When there is a covenant not to compete, notification should
not be given during the non-competition time period.

Keywords: associates, notice of leaving, protection of client’s interest, choice of counsel,
solicitation
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S SR EFHETALER B Y RER S T H kAR R
%p%%’iﬁé%14$T%$iA“4wb T % ﬂ{¢4¢*
3%\%&;”1mv1$14wﬁéﬁﬁﬁMiwﬁﬁawﬁi,a
FATLRZ o A2 HiddeT o

R BIERRAEE L A2 L LT EN R A E
Bk f e ﬁ°$i"ﬁﬂ4“—i3’i?Jﬁv#@—ﬁmA$zk@
¢ ABERIALE IR ES S BFASIE B BEE A RRE T A2
SRR 1 -

PRARSS T I F A TR T A LEAHE B ARy T
# % £ 17 5 ¥4 401 (Model Rules of Professional Conduct) » o % B & f7 12 ¢ 1983 & ] > 3 & fr

GHAEBER  F URPR S EFZHEFTL -

» MODEL RULES OF PROF’L CONDUCT (2009) Preamble [1]: “A lawyer, as a member of the legal
profession, is a representative of clients, an officer of the legal system and a public citizen having special
responsibility for the quality of justice.”.

% «A lawyer's responsibilities as a representative of clients, an officer of the legal system and a public
citizen are usually harmonious.” 1d. Preamble [8].

%7 See id. Preamble [9].
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-ERE o AR AR AL @2 RuHE o ER2D,

PREFTRFL A, R E AT ARG E A Lo THRL P
g mpt AT S dR A M iBE- HERIY A g*#f_ﬁ%ﬂ—%%p | 14859 > = 5 2§
HEF A2 wRB FEARERE (L2 0BT

ol

N

LEFLHERAMPLAFET) (T 22wt Aﬁw%ﬁ? o A EREE R
ae s BFRRFEAZD o pnd Sy E AT RL PR A S R AT
ERZPIHFOILG EFEFEA LSS T R E S o TR G LI

PR RAFAt S lAS a R R 3 RMA L TEF R ERRE T A P Y
2 jpem®e

IR 14Fam s 3 RFFETEEL RN FRBFEAPIRLLL
FEFAF > 2Fj 2 w2 Rir o LERRE #7145 @2 Tif Inre Carrigan® % >
LTS S REES S S A F L R S

A Inre Carrigan®™- 2 ¢ » 2@ FAFE LR F T 2 43> FlRE B RGO
P AR &k OO AR R R R 4 AT it
o~ $ig  BRFZ R B2 G —ﬁ*E'PE*?B?fiR’ Wi o b FF AR TR wpE o 23
EERAE AL LR AR E L Y AL T LAY R R R

8 «As a representative of clients; a lawyer performs various functions. As advisor, a lawyer provides a
client with an informed understanding of the client's legal rights and obligations and explains their practical
implications. As advocate, a lawyer zealously asserts the client's position under the rules of the adversary
system. As negotiator, a lawyer seeks a result advantageous to the client but consistent with requirements of
honest dealings with others. As an evaluator, a lawyer acts by examining a client's legal affairs and
reporting about them to the client or to others.” 1d. Preamble [2].

9 «Legal representation is to be conducted to advance the client's objectives (see § 16), but the lawyer
typically has knowledge and skill that the client lacks and often makes or implements decisions in the
client's absence. The representation often can attain its end only if client and lawyer share their informa-
tion and their views about what should be done.” RESTATEMENT (THIRD) OF THE LAW GOVERNING
LAWYERS § 20 cmt. b (2003).

% MoDEL RULES OF PROF’L CONDUCT 1.4(a) (2009) (stating that “ A lawyer shall: ...(3) keep the client
reasonably informed about the status of the matter” ).

* In re Carrigan, 452 A. 2d. 206 (N.J.1982).

%2 RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 20 comment c. (stating that “ A lawyer
must keep a client reasonably informed about the status of a matter entrusted to the lawyer, including the
progress,...Important events might affect the objectives of the client, such as...the lawyer's change of
address...”).

% Carrigan, 452 A. 2d. 206.
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BIRRG B LALEEF KT T RIFF e T iKILL ¢ (District IV Ethic
Committee) 1+ % 4F % £ B ¢ (Disciplinary Review Board) 43k 3% FF 5= 1A 2. &
3o BT Y RFRRGRHNEFARFLET L AR A F ML EfF
S E AR RAR T p R AR R T AR AR T s
RS RTPF CE

?E\‘

’
it

LEALHRPRAS LA T A £ 20t BFAZ B 0 A adl § 3
Bt HRTEF G 2 T 2 RR S kR g %gi&p@iix%iﬁi

oo i Adre A ERFE kR InreCarrigan%—;% BRI NgL o s
14 a7 % 3% ~Inre Carrlgan37§s % e R RS L R
GREECER  EONE 1#1&%’4&%w?¢% R ) A

%kgﬁ,ﬁ;ﬁyhl_g\. 1,%1,\.,%;33;&1—\% %g\o

PR R A AR G R ST L R A A £ W
14 2 2w T gl AAME 116 =116 % asg 5357 T4 %
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T AL

REFAEFEAZLP O AR A R IFE S PR nd g EAL
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* 1d. at 207.

% 1d. at 207-08.

% Carrigan, 452 A.2d. 206.

¥ 4.

Bk gl TR AR R 2 FF A W ERE D 42" Mg £ 4 (Current Client) - ABA Comm.
on Ethics and Professional Responsibility, Formal Op. 99-414 (1999) [hereinafter ABA FORM OP. 414]
(discussing ethical obligations when a lawyer changes firms) (stating that “clients...whose active matters
she currently is responsible or plays a principal role in the current delivery of legal services (sometimes
referred to in this Opinion as “current clients”).m A+ » wE PR F L @M 2 L T4 BA
ME T A o
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SR R R S EEE A i ﬁ’szgm,g@g@,gik?
FRGEFLE] - EL I L9 o bldo2 Fracasse v. Brent™- % ¢ . 3
VE BRI Z 0 RET A EREFENLEE FE A fﬂflf”,%%igm
AHEAEY o LB R E

% Fracasse % * » =f# Fracasse #% + i TR 22 444 Brent £ iz » £
TFfofd BEPENEIEZ - T Bt o e A A A4 o Brent i 0
Lzt EH @ 27 o Fracasse s Brent @ §d ¥ LA EofLE s Yo

St BPEA L ARG L EHE L - T b (E LG BAER
\F’% Pruf931'$g‘]~“4 — W AE ﬁ*ﬁ’”%%ﬁ?&& - = %;‘zl‘;‘o?;&é
dar g F AL T2 ko Fracasse w AKX fofE > EFME GRS B T Ao P
A2 0 R B A U e

Wfpﬁ% &1 8 g;ﬁ’?zﬁ$§ﬁoﬂéé%§iAﬁéﬁﬁ i i
%ﬂ’ﬁiquéﬁi%ﬂﬁﬁﬁifﬁw-?WméiAﬂ FILd B e
‘PHEEgRF LT RRFEAEREFIELE A DL 0 FAEREFF A KT

%.gggé’—g—i{ > zﬁu&'&ﬁ; L peRER EEF o yEEA F;g%g‘_ﬁpg,
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FEAEREFRLIRAR Y BHEC o i o B E T LR RR S o
£~ 21161 % a3 % 3 FZ TR T Bf L C I AT T :F—zl» P EF TR A AR
EEFAEREETA s Fe AE2 @SR E. % 3 mgi&mﬁﬁ“ 5
CHALfirZENZ b4 > B Y ALy “i A2 A% e A R (comment)
Pap o R P IRd AR R o REFEG G R e R e 2 2 BRI

% Fracasse v. Brent 6 Cal.3d 784 (1972).

“01d. at 786-88

' 1d. at 790-91

*2 MODEL RULES OF PROF’L CONDUCT R. 1.16(a) (2009) (stating that “Except as stated in paragraph (c), a
lawyer shall not represent a client or, where representation has commenced, shall withdraw from the
representation of a client if: ...(3) the lawyer is discharged”).

N
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TAEREFL B AE MR T L6 ¥ ad R 35 Fdm o

SRR R F RIS T AR h s £k
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N

ERE T EVE T8 ﬁ“sﬁ’éw%%%iﬁﬁﬁikm»y%mﬁ%§
FEAPHEZLEBFEIFAFE L FL R ~ £ & % > & InreCarrigan*% >
PEMES R FTALKED RFT R GEFEAN WA WES A2

R ¥ G LRk

*® MODEL RULES OF PROF’L CONDUCT R. 1.16 cmt. 4 (2009).

* MODEL RULES OF PROF’L CONDUCT R. 1.16(d) (2009) (stating that “ Upon termination of representation,
a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving
reasonable notice to the client, allowing time for employment of other counsel”).

** MODEL RULES OF PROF’L CONDUCT R. 1.16 cmt. 9 (stating that “Even if the lawyer has been unfairly
discharged by the client, a lawyer must take all reasonable steps to mitigate the consequences to the
client”).

*® In re Carrigan, 452 A.2d. 206 (N.J.1982).
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¥ -3 FIR—EfFF knemp o 2 0%
FREFGRERFLFREIET L L Z BFY 0 B ¥R (Canons of
Professional Ethics>?)p# & ~ & % 7 == p](Model Code of Professional Responsibility®®)

*” MODEL RULES OF PROF’L CONDUCT R. 1.4(a) (2009) ( stating that “A lawyer shall: (1) promptly inform
the client of any decision or circumstance with respect to which the client's informed consent, as defined in
Rule 1.0(e), is required by these Rules™).

* MODEL RULES OF PROF’L CONDUCT R. 1.1(2009) (stating that “A lawyer shall provide competent
representation to a client”).

* MODEL RULES OF PROF’L CONDUCT R. 1.3 (2009) (stating that “A lawyer shall act with reasonable
diligence and promptness in representing a client”).

%0 See Pa.-Phila. Joint Formal Ethics Op. 2007-300, at 7 (2007) [hereinafter JOINT OP. 300].

Y s4h3138 .

*% % ¥ %72 % p(Canons of Professional Ethics) » & % R &7t ¢ 2 1908 & 4] % > ¥ rU4f§ pFa &
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- ~ 7 Bates % pF ik
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PR AR F R R AR o

- R B 1969 £ £ R EFT 5 ¢ (American Bar Association » ABA)#] & ¥
iz = pJ(Model Code of Professional Responsibility) s » & 7 <~ e B2 > 5 »
Hx f*%EJ(Dlsplmary Rules > f§ # DR)% 2-101 ix % B st Az [ 2f7 7

o g ’uﬂ#%w L RBRE CTRAS R HERE. P2
%%‘??ﬁ%— FERAZEI Nz BEALVEPA L RENETRE
4 & i f,’fﬁi%?_éﬁwo U A g 2 BAEARE ) ot @ 0 & 2-103 15 %
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E

g
o

8w # = = Bl(Model Code of Professional Responsibility) » & % B &7 £ ¢ & 1969 & 4] 2 > * 1
AR E s _§ Pl - 1983 & L % ¥ 7 5 4= .21 (Model Rules of Professional Conduct)~ i -

* Mt % %17 5 08 4R (Model Rules of Professional Conduct) 2 f#§ 4 » % & 4531 24 -

% Bates v. State Bar of Arizona, 433 U.S. 350 (1977).

% HENRY S. DRINKER, LEGAL ETHICS 210 (1953).

°" 1d. at 211.

ABA CANONS OF PROF’L ETHICS, CANONS 7 (1943) (stating that “Efforts, direct and indirect, in any
way to encroach upon the employment of another lawyer, are unworthy of those who should be brethren at
the Bar”).

% ABA CANONS OF PROF’L ETHICS, CANONS 27 (1908) (stating that “The publication or circulation of
ordinary simple business cards... is not per se improper. But solicitation of business by circulars or
advertisements, or by personal communications or interviews, not warranted by personal relations, is
unprofessional. It is equally unprofessional to procure business by indirection through touters of any
kind...and all other like self-laudation, defy the traditions and lower the tone of our high calling, and are
intolerable™). See also Monica R. Richey, Comment, Modern trends of Restrictions on Lawyer Solicitation
Laws, 29 J. Legal Prof. 281, at 281-82 (2004-2005).

% MoDEL CODE OF PROF’L RESPONSIBILITY DR 2 -101(1969) (stating that “(B) A lawyer shall not
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publicize himself, or his partner, or associate, or any other lawyer affiliated with him or his firm, as a
lawyer  through newspaper or magazine advertisements, ratio or television announcements, display
advertisements in the city or telephone directories or other meansof commercial publicity, nor shall he
authorize or permit others to do so in his behalf ””) See also Bates v. State Bar of Arizona, 433 U.S. 350,
355 (1977).

%1 MoDEL CODE OF PROF’L RESPONSIBILITY DR 2 -103 (A) (1969) (stating that “A lawyer shall not
recommend employment, as a private practitioner, of himself, his partner, or associate to a non- lawyer who
has not sought his advice regarding employment of a lawyer.”) ; Ohralik v. Ohio State Bar Ass'n, 436 U.S.
447,454 n. 9 (1978).

%2 MoDEL CODE OF PROF’L RESPONSIBILITY DR 2-104 (A) (1969) ( provides in relevant part that “A
lawyer who has given unsolicited advice to a layman that he should obtain counsel or take legal action shall
not accept employment resulting from that advice...) ; Ohralik, 436 U.S. 447, 454 n. 9 (1978).

%3 MODEL CODE OF PROF’L RESPONSIBILITY DR 2-104(A)(1)-(5) (1969) (states that « (1) A lawyer may
accept employment by a close friend, relative, former client (if the advice is germane to the former
employment), or one whom the lawyer reasonably believes to be a client. (2)A lawyer may accept
employment that results from his participation in activities designed to educate laymen to recognize legal
problems, to make intelligent selection of counsel, or to utilize available legal services if such activities are
conducted or sponsored by a qualified legal assistance organization. (3) A lawyer who is recommended,
furnished or paid by any of the offices or organizations enumerated in DR 2-103(D)(1) through (4) may
represent a member or beneficiary thereof, to the extent and under the conditions prescribed therein. (4)
Without affecting his right to accept employment, a lawyer may speak publicly or write for publication on
legal topics so long as he does not emphasize his own professional experience or reputation and does not
undertake to give individual advice.(5) If success in asserting rights or defenses of his client in litigation in
the nature of a class action is dependent upon the joinder of others, a lawyer may accept, but shall not seek,
employment from those contacted for the purpose of obtaining their joinder”).

% Bates v. State Bar of Arizona, 433 U.S. 350 (1977).

% Virginia Pharmacy Board v. Virginia Citizen's Consumer Council, Inc., 425 U.S. 748 (1976). #~%* >

AR BRI EFVE L ERNFHRELFGRTRL LA TEF TR FETARLEIRY - B

B

O AT TEFER—R 2 E5MpE L2 4F, 0 0 L2 Sk ¥ 1884 0 F 138(2011)

See also Richey, supra note 59, at 284-85 (2004-2005).

®" Bates, 433 U.S. 350.
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%8 See id. at 355.

% |d. at 356-59 ; k9% > #$hr 66 F 138 -
® Bates, 433 U.S. at 363-384.
™ 1d. at 367.

2 1d. at 372 .

" 1d. at 375 .

™ 1d. at 378 .

™ 1d. at 378 .

®1d. at 379 .

" 1d. at 383 .

8 1d. at 368-70 .

™ 1d. at 372-75 .

8 1d. at 376 .

8 1d. at 377-78..

8 1d. at 378-79 .
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8 Bates, 433 U.S. 350.

84 Id

© 28938k, H4H 200 F 148 -

80 Ohrallk v. Ohio State Bar Ass'n, 436 U.S. 447 (1978).

5 1d.
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8 Ohralik, 436 U.S. at 450.
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% 1d. at 451.

%L 1d. at 452.

%2 Seeid at 454 n. 9.

% 1d. at 452-54 ; k13 0 #3660 F 147 o
% 1d. at 462.

% d.

% 1d. at 467.

" 1d. at 468.

% 1d.

% Inre Primus, 436 U.S. 412 (1978).
100 Ohralik, 436 U.S. at 468.

101 primus, 436 U.S. 412.

102 1d. at 415-16.
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(= )Zauderer v. Office of Disciplinary Counsel °%

103 See id, at 421.

14 1d. at 417-22.

1% Ohralik, 436 U.S. at 462.

1% Primus, 436 U.S. at 434-35.

197 Ohralik, 436 U.S. at 462.

1% Primus, 436 U.S. at 435-36 .

19914, at 437-38.

119 Ohralik, 436 U.S. at 462.

11 MoDEL CODE OF PROF’L RESPONSIBILITY DR 2-103(1969) (stating that “(A)A lawyer shall not
recommend employment, as a private practitioner, of himself, his partner, or associate to a non- lawyer who
has not sought his advice regarding employment of a lawyer”).

12 |1d. DR 2 -104(1969) (stating that “ (A) A lawyer who has given unsolicited advice to a layman that he
should obtain counsel or take legal action shall not accept employment resulting from that advice...).

113 Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626 (1985).

114 Shapero v. Kentucky Bar Association, 486 U.S. 466 (1988).

15 Zauderer, 471 U.S. 626.
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% 1d. at 629-31.

117 Id.

1% See id, at 633.

19 1d. at 635-36.

1291d. at 636-37.

2L 1d. at 641-42.

122 1n re Primus, 436 U.S. 412 (1978).

122 MoDEL RULES OF PROF’L CONDUCT R. 7.3 (1983) (stating that “a lawyer may not solicit professional
employment from a prospective client with whom the lawyer has no family or prior professional
relationship, by mail, in-person or otherwise, when a significant motive for the lawyer's doing so is the
lawyer's pecuniary gain. the term “solicit” includes contact in person, by telephone or telegraph, by letter or
other writing or by other communication directed to a specific recipient, but does not include letters
addressed or advertising circulars distributed generally to persons not known to need legal services of the
kind provided by the lawyer in a particular matter, but who are so situated that they might in general find
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124 Primus, 436 U.S. 412.
125 See Ronald D. Rotunda & John S. Dzienkowski, LEGAL ETHICS- THE LAWYER'S DESKBOOK ON PROF’L
RESP LEGAL §7.3-1(a) (2011-12 ed.).
% 1d.
127 shapero v. Kentucky Bar Association, 486 U.S. 466 (1988).
128
Id.
129 See id. at 470 n. 2.
130 Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 629-31 (1985).
131
Id.

132 Shapero, 486 U.S. at 469-71.
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133 1d. at 472.

134 1d. at 474-476.

135 1d. at 476.

13 1d. at 480.

37 Shapero, 486 U.S. 466.

38 MODEL RULES OF PROF’L CONDUCT R. 7.3(a) (1989) (stating that “A lawyer shall not by in-person or
live telephone contact solicit professional employment from a prospective client with whom the lawyer has
no family or prior professional relationship when a significant motive for the lawyer's doing so is the
lawyer's pecuniary gain ”) ; Id. R.7.3 (b) (stating that “A lawyer shall not solicit professional employment
from a prospective client by written or recorded communication or by in-person or telephone contact even
when not otherwise prohibited by paragraph (a)...”)

39 MODEL RULES OF PROF’L CONDUCT R. 7.3 cmt. 1 (1989) (stating that “There is a potential for abuse
inherent in direct in-person or live telephone contact by a lawyer with a prospective client known to need
legal services. These forms of contact between a lawyer and a prospective client subject the layperson to
the private importuning of the trained advocate in a direct interpersonal encounter. The prospective client,
who may already feel overwhelmed by the circumstances giving rise to the need for legal services, may
find it difficult fully to evaluate all available alternatives with reasoned judgment and appropriate
self-interest in the face of the lawyer's presence and insistence upon being retained immediately. The
situation is fraught with the possibility of undue influence, intimidation, and over-reaching”™).

140 MODEL RULES OF PROF’L CONDUCT R. 7.3 cmt. 2 (1989) (stating that “Advertising and written and
recorded communications which may be mailed or autodialed...without subjecting the prospective client to
direct in-person or telephone persuasion that may overwhelm the client's judgment.)
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11 MoDEL RULES OF PROF’L CONDUCT R. 7.3(a) (2009) (stating that“ A lawyer shall not by in-person, live
telephone or real-time electronic contact solicit professional employment from a prospective client when a
significant motive for the lawyer's doing so is the lawyer's pecuniary gain...”)

42 1d. R.7.3 (a) (the exceptions: “...unless the person contacted: (1) is a lawyer; or (2) has a family, close
personal, or prior professional relationship with the lawyer”).

43 1d. R. 7.3 (b) (stating that “A lawyer shall not solicit professional employment from a prospective client
by written, recorded or electronic communication or by in-person, telephone or real-time electronic contact
even when not otherwise prohibited by paragraph (a), if: (1) the prospective client has made known to the
lawyer a desire not to be solicited by the lawyer; or (2) the solicitation involves coercion, duress or
harassment”).

144 See id. R.7.3 cmt. 1.7 % #7 1989 & 2. 7.3 5=t L 4pk o B>t 1989 &2 7.3 =t 12 0 % » &
B 45 139 o
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13 ABA Comm. on Professional Ethics, Formal Op. 300 (1961).

214 ABA Comm. on Professional Ethics, Informal Op. 681 (1963) (“[A]ny formal announcement must

be dignified and simply state the fact that the lawyer has changed the firm with which he is associated
and ...it should be sent only to his own clients, and those clients of the old firm for whom he had worked,
where his relationship to the clients was sufficiently personal as to be included within the phrase ‘warranted
by personal relations' in Canon 277).

215 ABA Comm. on Ethics and Professional Responsibility, Informal Op. C-787 (1964) (citing Henry S.
Drinker’ s opinion: “ One employed by a law firm who leaves it to engage in independent practice may
send announcements to his individual clients, but not to those of the firm whom he has served”). See also,
Vincent R. Johnson, Solicitation of Law Firm Clients by Departing Partners and Associates: Tort,
Fiduciary, and Disciplinary Liability, 50 U. Pitt. L. Rev. 1, 37 (1988).
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218 see ABA Comm. on Ethics and Professional Responsibility, Informal Op. 1428 (1979).
2% see ABA Comm. on Ethics and Professional Responsibility, Informal Op. 1457 (1980) [hereinafter
Informal Op. 1457] (partner may send announcement of departure to clients for whose active, open, and
pending matters he was directly responsible).
“20 see ABA Comm. on Ethics and Professional Responsibility, Informal Op. 1466 (1981) [hereinafter
Informal Op. 1460] (associate may send announcement of departure to clients for whose active, open, and
pending matters associate was directly responsible).
2L “Implicit ... is recognition of the fact that the clients of a firm—at least for some purposes—are also
gzlzients of the attorneys who serve them through the firm.” Johnson, supra note 215, at 38.

Id. at 22.
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228 ppov ok W5 R 02 A s it > Seeid. at 20 n.58.

224 1|1. State Bar Ass'n, Advisory Op. 86-16 (1987).

225 Ky. Bar Ass'n Ethics Comm., Op. 317 (1987).

?2% State Bar of Mich. Comm. on Professional and Judicial Ethics, Informal Op. CI-1133, at 2 (1986)
(stating that “We presume you were paid on a salary and that the clients you wish to contact did not pay
you directly for the legal services performed. If that assumption is in error, there may be some
circumstances under which these clients might be considered your clients rather than clients of the office”)
227 Adler, Barish, Daniels, Levin & Creskoff v. Epstein, 393 A.2d 1175 (Pa.1978).
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2 Id. at 506.
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257 |d

258 | d
259

See Bennett, supra note 2, at 412.
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DRINKER, supra note 56, at 191.
%1 GeoFFREY C. HAZARD, JR. & W. WILLIAM HODES, 2 THE LAW OF LAWYERING: A HANDBOOK
ON THE MODEL RULES OF PROFESSIONAL CONDUCT §5.6:202, at 822 (2d ed. Supp.1993).
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262 See Leonardo Gross, Ethical Problems of Law Firm Associates, 26 WM. & MARY L. REV. 259, 267-69
(1985).

%3 C. WOLFRAM, Modern Legal Ethics § 16.2.2, at 881 (1986).

264 see Wade Hampton, Associate Turnover: Why They Leave and Why They Stay--Part 111, 25 LAW OFF.
ECON. & MGMT. 16 (1984).

%65 gee Kevin T. Caiaccio, Howard v. Babcock, The Business of Law Versus the Ethics of Lawyers: Are
Noncompetition Covenants Among Law Partners Against Public Policy?,28 GA. L. REv. 807, 831 (1994).
% RoF W, FEE w1l F 24

%7 Johnson, supra note 215, at 62.

- 46 -



SRR E  F T AIE L BB B LREG S 5B -

%1999 # 5 gt - LA TRz BUAE 0 EREELE (T 99-414 51 AT R A
BoTPR BT e kAR R R EHE T TR o B A
FEAEZ 2 FR—FHIFFAEHEF2AE]

TR EEFAERE - R AT b F - EITEE - EF TR E L BEE I R
FEALIESFREE 2 EF A ERS AR /%rii&b%i“—?—!fﬂ R
FRmp e ] PREFERTBRL FL SR LAER AR HRE
AR ST R 5 A SRR AR 2 B L 1 E €4

24

ER R U B A2 B
2 U thﬁjmwﬁﬁw*&& 99-414 B A & AFRH R o @ T - H

B 2 F\c%\{ gaﬁgﬂ:ﬁl‘mi’{r% Fh&, 2@?2 24e 3

F o~ ’ﬁ m&ﬁ‘_ﬁﬁkxi’ I R .'Qg'_ﬁﬂmﬁ' g R A S gg‘_ﬁﬂ«xé’ o2 p

BT 2l R0 B g RaE 5 99-414 R A 1, A4 5
HAL RS e

\
‘F\& ﬂv}
(w
=¥
(5
St
‘1;,
wk
)
S
psast
8B

% - 78 99414 %1517 3 A

MR AT AL 2 B R A R R L R Y AR o o A
%Qwﬁwmm%ﬁﬁ%’agiﬁéww%ﬁw A LERREATE
7 E A LE 2 R

f-‘%- - TmHET )@ﬁr,;/f@‘"'5 ‘;—«ﬁ ?ﬁ’*j‘&i iﬁ, s

by EAJIED
Y] gpﬁxé’frﬁ\?\;“—ﬁ@} “'_I,Puéi A NTARFRA PDAERFEFACE-HFHAL G
|_ lfa’_f E;F" —,j‘_g;%‘—_&g Vfa;f*‘ﬁﬁ’_ﬁ EI‘-gréll'—Fg LR FJJ éi’ﬁbiéﬁéik ’
ﬁ@iﬁlﬁméﬁ r%ﬁ~ﬁw%ﬁAé@&\E%P?‘ﬁ%%%‘ﬁ%*
\»)g 2t m7 Lpbéja ﬁﬁfiﬂ_’_vﬁr’—f :
- SRFEFEA

268 «A lawyer's ethical obligations upon withdrawal from one firm to join another derive from the concepts
that clients' interests must be protected and that each client has the right to choose the departing lawyer or
the firm, or another lawyer to represent him. The departing lawyer and the responsible members of her firm
who remain must take reasonable measures to assure that the withdrawal is accomplished without material
adverse effect on the interests of clients with active matters upon which the lawyer currently is working.
The departing lawyer and responsible members of the law firm who remain have an ethical obligation to
assure that prompt notice is given to clients on whose active matters she currently is working” ABA FORM
OP. 414.
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269 «[C]lients for whose active matters she currently is responsible or plays a principal role in the current

delivery of legal services (sometimes referred to in this Opinion as “current clients” id.

20 «“The impending departure of a lawyer who is responsible for the client's representation or who plays a
principal role in the law firm's delivery of legal services currently in a matter (i.e., the lawyer's current cli-
ents), is information that may affect the status of a client's matter as contemplated by Rule 1.4. A lawyer
who is departing one law firm for another has an ethical obligation, along with responsible members of the
law firm who remain, to assure that those clients are informed that she is leaving the firm” id.

2M«“Because a client has the ultimate right to select counsel of his choice, information that the lawyer is
leaving and where she will be practicing will assist the client in determining whether his legal work should
remain with the law firm, be transferred with the lawyer to her new firm, or be transferred elsewhere” id.

272 «Because she has a present professional relationship with her current clients, a departing lawyer does
not violate Model Rule 7.3(a) by notifying those clients that she is leaving for a new affiliation.” id.

23 “the notice should be limited to clients whose active matters the lawyer has direct professional
responsibility at the time of the notice (i.e., the current clients)” id.
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2% «[T)he departing lawyer should not urge the client to sever its relationship with the firm, but may

indicate the lawyer's willingness and ability to continue her responsibility for the matters upon which she
currently is working” id.

25 «[T]he departing lawyer must make clear that the client has the ultimate right to decide who will
complete or continue the matters™ id.

278 «[T]the departing lawyer must not disparage the lawyer's former firm” id.

27T «[P]referably should confirm the conversations in writing so as to memorialize the details of the
communication and her compliance with Model Rules... 7.1.” id.

28 “If the client requests further information about the departing lawyer's new firm, the lawyer should
provide whatever is reasonably necessary to assist the client in making an informed decision about future
representation, including, for example, billing rates and a description of the resources available at the new
firm to handle the client matter” id.

19 «“The lawyer does not violate any Model Rule in notifying the current clients of her impending
departure by in-person or live telephone contact.... so long as the lawyer also advises the client of the
client's right to choose counsel and does not disparage her law firm or engage in conduct that involves
dishonesty, fraud, deceit, or misrepresentation.” id.

280 « Far the better course to protect clients' interests is for the departing lawyer and her law firm to give
joint notice of the lawyer's impending departure...to the current clients.” id.

281 «“When the departing lawyer reasonably anticipates that the firm will not cooperate on providing such a
joint notice, she herself must provide notice to those clients for whose active matters she currently is
responsible or plays a principal role in the delivery of legal services, in the manner described above, and
preferably should confirm the conversations in writing so as to memorialize the details of the
communication and her compllance with Model Rules 7.3 and 7.1.” id. & 3 {7 & $icg= 2R 7.1 % * 3097
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%82 «Both the lawyer who is terminating her association with a law firm to join another and the responsible

members of the firm who remain have ethical obligations to clients for whom the departing lawyer is
providing legal services. These ethical obligations include promptly giving notice of the lawyer's
impending departure to those current clients on whose matters she actively is working.” id.

25 gL R o %R E 4R 279.

284 “[Flor whom the lawyer has performed significant professional services while at the firm” ABA FORM
OP. 414,

85 «A lawyer does not have a prior professional relationship with a client... solely by having worked on a
matter for the client along with other lawyers in a way that afforded little or no direct contact with the
client.” id.

286 « Far the better course to protect clients' interests is for the departing lawyer and her law firm to give
joint notice of the lawyer's impending departure to “ all clients” for whom the lawyer has performed
significant professional services while at the firm...” id.

%87 «“The departing lawyer nevertheless may contact the client through written or oral recorded
communication ...subject to the limitations in Rules 7.1, 7.3(b), and 7.3(c)...” id.
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“Under Rule 7.3(a), the departing lawyer is, however, prohibited from making in-person contact with
firm clients with whom she does not have a prior professional ...relationship” id. * & &% > 7 = & %
Mk RI7* 4o %@l

289 « «After her departure” she also may send written notice of her new affiliation to any firm clients
regardless of whether she has a family or prior professional relationship with them.” id.

290 «After her departure, she also may send written notice ...to any firm clients “regardless of whether she
has a family or prior professional relationship” with them” id.

1 sypra note 287.

292 «Under Rule 7.3(a), the departing lawyer is, however, prohibited from making in-person contact with
firm clients with whom she does not have a...family relationship ” ABA FORM OP. 414. »~ & {634 > &
FRHEM AR e AT B e
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%3 «“The departing lawyer nevertheless may contact the client through written or oral recorded
communication ...subject to the limitations in Rules 7.1, 7.3(b), and 7.3(c), at least “after” the lawyer has
departed the firm and joined the new firm.” ; “ “After” her departure, she also may send written notice of
her new affiliation to any firm clients regardless of whether she has a family or prior professional
relationship with them.” id.
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%06 JOINT OP. 300, supra note 50, at 5-6.

%07 RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS §14, comment h (2000).

%08 «“Many lawyers practice as partners, members, or associates of law firms (see § 9(1)). When a client
retains a lawyer with such an affiliation, the lawyer's firm assumes the authority and responsibility of
representing that client, unless the circumstances indicate otherwise.” Id.

%09 Kentucky Bar Association, 205 S.W.3d 204.

310 ABA FORM OP. 414, Supra note 274-75.

11 ABA FORM OP. 414, Supra note 278.

312 JOINT OP. 300, supra note 50, at 13.
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3 Informal Op. 1457, supra note 219 (The content of the letter reads as follow: “Dear [Client]: Effective
[date], | became the resident partner in this city of the XYZ law firm, having withdrawn from the ABC law
firm. My decision should not be construed as adversely reflecting in any way on my former firm. It is
simply one of those things that sometimes happens in business and professional life. | want to be sure that
there is no disadvantage to you, as the client, from my move. The decision as to how the matters | have
worked on for you are handled and who handles them in the future will be completely yours, and whatever
you decide will be determinative”).

W20 % 1631282 o

315« Today we reject any implication of Informal Opinions 1457 or 1466 that the notices to current clients
and discussions as a matter of ethics must await departure from the firm. ” ABA FORM OP. 414 supra note
38, n.11.

318 Informal Op. 1457, supra note 219 (“ (a) the notice is mailed; (b) the notice is sent only to persons
with whom the lawyer had an active lawyer-client relationship immediately before the change in the
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lawyer's professional association; (c) the notice is clearly related to open and pending matters for which the
lawyer had direct professional responsibility to the client immediately before the change; (d) the notice is
sent promptly after the change; (e) the notice does not urge the client to sever relationship with the lawyer's
former firm and does not recommend the lawyer's employment (although it indicates the lawyer's
willingness to continue his responsibility for the matters); (f) the notice makes clear that the client has the
right to decide who will complete or continue the matters; and (g) the notice is brief, dignified, and not
disparaging of the lawyer's former firm” ).

ST % 5, % 45,31 282 o

%1% JOINT OP. 300, supra note 50, at 9 (“After notification to the old firm, the risk of claims of breach of
fiduciary duty is considerably lessened. Moreover, recognizing that in most cases client notice should not
precede notice to the old firm still permits the departing lawyer to comply with the lawyer’s duty of
communication to the client under Rule 1.4(a)”)

319 1d. (“Our prior opinion did not describe the circumstances that might allow notification of clients prior
to notification of the old firm. One such circumstance that might be imagined, however, would involve a
departing lawyer’s reasonable fear that the old firm, upon receiving notice of the lawyer’s intended
departure, would take preemptive action, such as locking the lawyer out of the firm’s offices and depriving
the lawyer of access to documents and the firm computer systems, which would disable the lawyer from
serving clients desiring and in need of her services during the transition phase.”)
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%20 Graubard, Mollen, Dannett & Horowitz v. Moskovitz, 86 N.Y.2d 112 (1995).
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Id. at 1183.
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326 JOINT OP. 300, supra note 50, at 10 (“As we noted in our prior opinion, there is no ethical prohibition
against the departing lawyer’s giving notice to current clients... in person or by telephone... Nonetheless,
because of the importance of the obligation to communicate with clients affected regarding the lawyer’s
departure and the fiduciary obligations associated with the departing lawyer’s providing such notice while
still associated with the old firm, as a best practice we urge that at least the initial notice be given in
writing.”) A F AT L R H il oo P E* G o

3271d. at 11(“A writing will provide a record of the communication”).

28 Id. at 12 (“ To avoid any risk of exposure to claims of breach of duty arising from unilateral
communications with clients, while at the same time seeking to assure that the clients receive appropriate
information to facilitate an informed choice in selection of counsel, we urge both the departing lawyer and
the old firm to cooperate and provide a written joint notice to the clients affected by the lawyer’s
departure.”)
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30 Jonathan R. MacBride & David J. Samlin, supra note 295, at 15 (“ However, due to the often
contentious nature of departures, prudence dictates making initial notifications in writing. In fact, the best
practice is for the initial notification to be jointly written by the firm and the departing lawyer”).
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382 4 on % 4531 284 o
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%4 See JOINT OP. 300, supra note 50, at 16.

3% Jack P. Sahl, Thinking About Leaving? The Ethics of Departing One Firm for Another, 19 PROF. LAW.
2, at 10 (2008).

3% Lynda C. Shely, Law Firms Changes: The Ethical Obligations When Lawyers Switch Firms, 2006 PROF.
LAw. 69 (2006) (“[TThe standard is that if the client were asked “which lawyer(s) at the firm represents
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