RRERTE 4
RERPRLZEZETR

5w &

< 2006 & % W& B & FfweBay v. MercExchange @ Zua i fx % f) 8.3 /a3F b
3 7;{;?#'}4 PFo w0 T e & % pl3Ei2 (four factor test)#r 12 2 #7iE
FRZAL 288 o) Tt R & R Bd 2 4 L QR Biie & F R
Z2REEERE REREFEN (DA R5%7F2ZF i id; (2)i 2o B2 KA 2
HEBRF AN ANFREL 2 T (QEFEE AL A2 TR BRE M 2 (DHPF
o [ ‘5}2 e R @ ¢ "':r_,% lgg]r@*ﬂl X E E ER \}«{fg_i;}ﬁ'
T—HHIL LR EE—F RIS - R SRRy FRF ARG RA L TS

-

2N

JA PRI AP RRER S E AL T R IR A T A
j’,&:iiliq" ’eBay ?}@; Zgé}at""i‘,g’/_&:‘;"r@'ﬁ;—*ﬁl%;ﬁ—ﬁf_/z‘lgﬁ/ﬂ’%—%{i é‘:f:']z
[1-2 :—;BhJ rds &P ﬁﬁ\.—% FRIZFKIBILEE LR Z o Fl & r@’f?r“fg e \i—’f‘J 2.4 I

=
TR F AR o ERT A A5 B i1k cBay 2 AEI PR

RTINS

REeAidS o 577 eBay RABZFERERE NG EF ATV RRZFET I AN AT
BASE 2P R P T AP R A EER S UE ERA B RIBELEGHE R TERE
o FETEFF BT FIAFRERES S ﬁ’»ff'bm*j’ﬁi"ﬁzzl‘m?fW? ?‘#\%’

Rk o BABHEERERE S BRET 2 RHFE RN L
E-fitﬂii}“f’ 53V AR BB AT ?1;#?%7\4\%%7 5 apens @ Qﬂ‘ifﬁ!%
% "3 w2 B e

Ltf\@?]r@*ﬂ';»%ﬁ PR G A L3 8 REF DA R BN G2 PHRERE S
FRROEBTH S HAELAL > DAFBPI T FRFT SR ELFELTR

wF

FAEE SR IRNETERTA A BRI AR AT AL AER Y B2 M
B o FAHARBRBE IS FORFE L RYEREAS LW B R RS
%ﬁ?ﬁﬁﬁﬁ‘ulﬁr{? ﬁ%?wﬁﬁfﬁaﬁiﬁxmiﬁ$’@ﬁﬁﬁﬁ

B SRR S
[ A lﬂ‘ﬁ“*’@? ERE R S
F

Lﬁd—ﬁﬁ&ﬁg«a¢ﬁgaig’iﬁizz@aﬁﬁzmanafaﬁ%ig
FEmrEs 270 (73 AR LRATIHEN TRA BN A E kT a2 d e

FlEET -



The Study on the Factors of Preliminary Injunction
in Trademark Infringement Cases

Student: Jr-Da Fan Advisors: Dr. Min-Chiuan Wang

Institute of Technology Law
National Chiao Tung University

ABSTRACT

In eBay v. MercExchange (2006), the U.S. Supreme Court held that courts must
apply the traditional four factor test for injunctive relief in every case. These
“principles of equity” required courts to employ the traditional four factor test under
which the plaintiff must demonstrate (1) a likelihood of success of the merits; (2) the
existence of irreparable harm; (3) that the balance of hardships tilts in favor of
injunctive relief; and (4) that granting an injunction would not harm the public interest.
But when assessing whether-a particular instance of trademark infringement resulted
in “irreparable harm” U.S. federal courts almost uniformly presumed such irreparable
harm upon a finding a likelihood of confusion. In fact, eBay should not be used to
eviscerate the normal presumption of irreparable harm that attaches upon a showing
of liability in trademark cases. Trademark law is a form of consumer and competitor
protection that is designed to efficiently indicate the source of a product or service and
to avoid confusion. Because the representation of public interest in trademark
protection rests on a different protection rationale than that patent and copyrights laws,
courts should not hastily import the Supreme Court precedent concerns into trademark
realm. In all of these post-eBay trademark cases, irreparable harm was found based on
assertion about the goodwill associated with a mark, the amount of money invested in
that goodwill, and the harm to that goodwill resulting from the association of a mark
with an inferior good or service. These are the central characteristics of trademark
infringement, rendering the courts” analyses both circular and ultimately unnecessary.
If a likelihood of confusion is almost irreparable by definition, it appears that an
explicit analysis of irreparable harm is not only redundant, but is also inefficient in
that it forces plaintiffs to expend additional resources to prove actual irreparable
harm.

In our country when granting or denying preliminary injunction of trademark
infringement cases, the plaintiff often provide a preliminary showing with regard to the
existence of legal relation and trademark infringement documentary evidence , not actively
providing the existence of irreparable harm, that the balance of hardships tilts in favor of
injunctive relief and that an injunction is in the public interest. The court reviewing an



application for preliminary injunction deliberate on the likelihood of success on the merits as
the most important consideration. Compared with patent and copyright cases of the discretion
of the preliminary injunction, the court mainly deliberate on the likelihood of success and the
existence of irreparable harm as the most important factor. It is clear in intellectual property
cases, especially in trademark cases on the set of preliminary injunction claim does not
require the plaintiff the burden of all factors of trial discretion in Taiwan. Because these
harms to producers and consumers stemming from a likelihood of consumer confusion are not
merely monetary in nature, but they are reputational and difficult to quantify. The plaintiff do
not need to spend additional resources to prove that other factors other than “a likelihood of

success on the merits”.
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