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The Research of Administrative Settlement System

of Taiwanise Fair Trade Commission

Student : Vivian Lin Advisor : Dr.Xu,Zong L1
Dr. Wen Chieh Wang
Institute of Technology Law

National Chiao Tung University

ABSTRACT

[t is the field of law in which the cconomy combines with the law
according to the Fair Trac aws1n Taiwan, the Fair Trade Commission
(FTC) 1s the administratiy 1ty Wi charge of carrying out and
promoting requisite measures and means of the national economic policy.
However, during the course of FIC to enforce the law to deal with various
kinds of entanglement complicated against the competition behavior,
because of the limited resources on manpower and material to input those
complex cases, combining with the broaden view which must take the pros
and cons of measures on the whole economy into consideration, if the FIC
18 totally based on the legal form, then the result will not necessary
satisfy the welfare of the whole people; Moreover when carrying out the
law, the action to prove the fact and find the right law factors are often
be blocked by uncertain legal concept, which will make 1t easily to cause
the standard unclear and make decisions difficultly when dealing with the
competition and unfair trade practice. What' s more is on some illegal
fact and evidence, because of the uncooperative on involved persons or
the diminishing of facts as the time passed by, which also increases the
degree of difficulty in collecting the evidences. Therefore the main



countries which carry out the competition law (ex. U.S.A.) have tried to
embed the "unofficial procedure' in the competition law with the general
administrative procedure or the contentious procedure to entrust the
administrative authority with bigger, and more flexible executive power
to discuss the conduct, the procedure of Administrative Settlement 1s
thereafter produced. In view of this, our country announces the
Administrative Procedure Act which was promulgated by the Presidential
Decree on February 3, 1999, and in the act of article 136, 1t 1s clearly
stated that “Where an administrative authority is unable to determine
the facts or the legal relations as the basis for an administrative
disposition notwithstanding an inquisition process having been conducted
ex officio, 1t may enter into a compromise or an administrative contract
with a citizen in lieu of administrative disposition in order to settle
the dispute and to effectively achieve the purpose of administration”
In order to cooperate with the Administrative Procedure Act to implement
onJanuary 1 in 2001, the FTC passed 'the fair trade committee of executive
authority concluded the ag niiof Adm1 1t1on Settlement and dealt
with the principle' 1n the 465rd commitice on September 21 1n 2000, which
states the FTC will conclude the agreement of Administration Settlement
in order to replace administrative disciplinary action, except that law
make 1t an exception.

The main function of Adn t1on"S nt 1s to impel the economy
function of the administrative procedure. According to the procedure of
administrative authority to make administrative disciplinary action, 1t
should investigate base on fact or legal relation in accordance with
functions and powers administrative disciplinary action, after
confirming the fact or the legal relation, the authority should base on
the fact to take the administrative disciplinary action. If the fact or
legal relation 1s unsure after the investigation, either pending or rashly
making determination, both actions will diminish people's rights and
interests and make harm to the administrative purpose. Inorder to fulfill
the administrative purpose effectively and solve the dispute, the
administrative authority and the involved person should make a concession
to each other, and under the prerequisites of not conflicting the rules
and regulations, the administrative authority are permitted to conclude
the agreement of Administration Settlement with the people, which can not
only save a lot of administrative cost, but also easily make the related



people more convinced. And because the purpose of the FIC is to promote
the economic benefits and public interests, in this particularity, the
FTC should permit the administration to conciliate the agreement of
Administration Settlement even more. However, there are only four case
toconciliate at present, 1n time sequence are related to INTEL, Mattera,
RCA and Microsoft respectively. But with reference to all foreign legal
system (ex. U.S.A.), most of them adopt the Administrative Settlement
measures to deal with the competition practices. By this difference
whether 1t 1s aroused from the differentiation of the legal system of
Taiwan, and 1s 1t necessary to improve, the author 1s trying to discuss
the issues within this thesis.

This thesis 1s to discuss the Administrative Settlement system of the
FTC from the principle, practical operation procedure and also include
case study, and also to analyze 1ts legal nature, legitimacy, shutting
purpose and relevant disputes 1ssues. Moreover, 1t also compares the legal
system of U.S.A. and ther lementawi interview of the experts
in this field. The author wish this rescarch will cause the attention to
the authority involved, and then make for the reference when executing
the Law of Fair Trade in Taiwan to promotc the legal system of our country
to meet the world trends
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