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THE RESEARCH OF PROVISIONAL MEASURE

SYSTEM OF THE PEOPLE’S REPUBLIC OF CHINA

Student: Villis Yang Advisor: Dr. Wen Chieh Wang

Institute of Technology Law
National Chiao Tung University

ABSTRACT

The damage of tort becomes huge and speedy due to the invisibility and reproducibility of
the intellectual property rights. In order to protect owner’s right effectively, Article 50 of TRIPS
stipulates the proper and effective protection measure for patentee, including evidence
maintain ~ property maintain and behavior maintain before and during the litigation. It also
stipulate that if the provisional measure issued. by Court becomes invalid or is dismissaled by
Court due to the applicant’s conduct or withdraw:er there is no infringement of intellectual
property rights, the applicant shall indemnify ‘the defendant. This Article 50 of TRIPS can both
enhanced the protection of rights‘of patentee and defendant.

The People’s Republic of China:shall comply‘with the TRIPS due to become the member of
WTO. Thus The People’s Republic of China added Article 61 regard to provisional measure
before litigation in second amendment of Patent Law in August 25, 2000 and became effective
in July 1, 2001. The provisional measure offer the right owner a chance to request the Court to
order prompt and effective provisional measures to restrict the defendant to do or not to do
specific conduct according the Article 61 of Patent Law under critical and emergent situation.
The issue of the provisional measure order can maintain the present situation and offer the right
owner a chance to avoid expanding the damage for time-consuming litigation procedure. In
order to resolve the issue caused by amendment of Patent Law, the Supreme Court of the
People’s Republic of China made a declaratory rule for the Patent Law Article 61 to make sure
the court can properly apply the patent law article 61. Since there are a lot of issues worth
further research in Article 61 of Patent Law, TRIPS Article 50 and above declaratory rules in
judicial practice. Therefore, this thesis compares the provisional measure system of People’s
Republic of China with the same or similar measure in USA and The Republic of China and
submitted the research and discovery of provisional measure system.


http://cdict.giga.net.tw/q/reproducibility
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16 Article 41 paragraph 1 of the TRIPS : " Members shall ensure that enforcement procedures as specified
in this Part are available under their national laws so as to permit effective action against any act of
infringement of intellectual property rights covered by this agreement, including expeditious remedies to
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prevent infringements and remedies which constitute a deterrent to further infringements. These
procedures shall be applied in such a manner as to avoid the creation of barriers to legitimate trade and to
provide for safeguards against their abuse. |

17 Article 44 paragraph 1 of the TRIPS : " The judicial authorities shall have the authority to order a party
to desist from an infringement, inter alia to prevent the entry into the channels of commerce in their
jurisdiction of imported goods that involve the infringement of an intellectual property right, immediately
after customs clearance of such goods. Members are not obliged to accord such authority in respect of
protected subject matter acquired or ordered by a person prior to knowing or having reasonable grounds
to know that dealing in such subject matter would entail the infringement of an intellectual property

Foplavd TR R A EHETEIHFEMARTRIET R P 2REF 9L 1Y
B 37-47- 2005 # 1 % -

19 Article 50 of the TRIPS : I 1.The judicial authorities shall have the authority to order prompt and
effective provisional measures: (a) to prevent an infringement of any intellectual property right from
occurring, and in particular to prevent the entry into the channels of commerce in their jurisdiction of
goods, including imported goods immediately after customs clearance; (b) to preserve relevant evidence
in regard to the alleged infringement. 2. The judicial arthorities shall have the authority to adopt
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provisional measures inaudita altera parte where appropriate, in particular where any delay is likely to
cause irreparable harm to the right holder, or where there is a demonstrable risk of evidence being
destroyed. 3. The judicial authorities shall have the authority to require the applicant to provide any
reasonably available evidence in order to satisfy themselves with a sufficient degree of certainty that the
applicant is the right holder and that his right is being infringed or that such infringement is imminent,
and to order the applicant to provide a security or equivalent assurance sufficient to protect the defendant
and to prevent abuse. 4. Where provisional measures have been adopted inaudita altera parte, the parties
affected shall be given notice, without delay after the execution of the measures at the latest. A review,
including a right to be heard, shall take place upon request of the defendant with a view to deciding,
within a reasonable period after the notification of the measures, whether these measures shall be
modified, revoked or confirmed. 5. The applicant may be required to supply other information necessary
for the identification of the goods concerned by the authority that will execute the provisional measures. 6.
Without prejudice to paragraph 4 above, provisional measures taken on the basis of paragraphs 1 and 2
above shall, upon request by the defendant, be revoked or otherwise cease to have effect, if proceedings
leading to a decision on the merits of the case are not initiated within a reasonable period, to be
determined by the judicial authority ordering the measures where national law so permits or, in the
absence of such a determination, not to exceed twenty working days or thirty-one calendar days,
whichever is the longer. 7. Where the provisional measures are revoked or where they lapse due to any
act or omission by the applicant, or where it is subsequently found that there has been no infringement or
threat of infringement of an intellectual property right, the judicial authorities shall have the authority to
order the applicant, upon request of the defendant, to provide the defendant appropriate compensation for
any injury caused by these measures. 8. To the extent that any provisional measure can be ordered as a
result of administrative procedures, such procedures shall conform to principles equivalent in substance to
those set forth in this Section. |
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20 Article 45 paragraph 1 of the TRIPS : ™ The judicial authorities shall have the authority to order the
infringer to pay the right holder damages adequate to compensate for the injury the right holder has
suffered because of an infringement of his intellectual property right by an infringer who knew or had
reasonable grounds to know that he was engaged in infringing activity. ; paragraph 2 : " The judicial
authorities shall also have the authority to order the infringer to pay the right holder expenses, which may
include appropriate attorney’s fees. In appropriate cases, Members may authorize the judicial authorities
to order recovery of profits and/or payment of pre-established damages even where the infringer did not
know or had no reasonable grounds to know that he was engaged in infringing activity. |
2! Article 46 of the TRIPS Other Remedies :  In order to create an effective deterrent to infringement, the
judicial authorities shall have the authority to order that goods that they have found to be infringing be,
without compensation of any sort, disposed of outside the channels of commerce in such a manner as to
avoid any harm caused to the right holder, or, unless this would be contrary to existing constitutional
requirements, destroyed . The judicial authorities shall also have the authority to order that materials and
implements the predominant use of which has been in the creation of the infringing goods be, without
compensation of any sort, disposed of outside the channels of commerce in such a manner as to minimize
the risk of further infringements. |

16



LA

* =

%i?é*%ﬁ‘°

¥ ‘Er"g'
%%ﬁ”4ﬁw“1”%i$%&*@§ﬁﬁﬁﬁ’j

.gtﬁyﬁﬁ,ﬂmé.-*$i4iréifﬂﬂﬂ*ﬁﬂ%’

) R N Rl |

g en ‘FW? o N

A a3
E R ﬁ”7ﬁﬁtt%%%ﬁﬁﬁﬁﬁﬂ%ﬁ DRI
ﬁééxﬁéﬁ%4ﬁ:é*i%%ﬁz#%mﬁﬁﬁ;ﬁg
2 g2 i E o P R R &Y A AR

2 TRIPSE R T 7 &8 K¢ B 3@4;3
EMARDET S HRINFT iz l?‘j}ff’}f_”ﬁ ]
FPREERS BT FERELRE ALK T 6

DRGTEIEARR R «“j'lJ B o 24

2

fon

t TRIPS 5 3x B3 3m = #4 £ #7317 0 Y
Fo oA fAEREE R R

& B rm AL gﬁfz:,é'—iﬁ,%@pf—? ’ﬁ“'l%!ﬂ'lé‘ﬁlﬁﬁ?&
AR FISEATMIR LA R AR T S gt - L IEd o i
TR FRATATF YR AN 7 G2 b
8 % o do% E iR B L B e A R 7 5 o LA R
”@ﬂMRz—%ﬂJWﬂ:'“htﬁmhiiﬁ%ﬁﬁﬁﬁbig
T THE TSN Jnwwgﬁwﬁ—i&ﬁﬁﬁ%{jipuwﬁg;%,
BAAE LI F I AL 3T R R LA FRRN;
ﬁ%*%ﬁﬁ BARGF R CATEREEL R -

EEAHBIEE R DD zLuT;nﬁ«aééiﬁ

‘\\
-\J\

22 TRIPS Article 48 Paragraph 1 : " The judicial authorities shall have the authority to order a party at
whose request measures were taken and who has abused enforcement procedures to provide to a party
wrongfully enjoined or restrained adequate compensation for the injury suffered because of such abuse.
The judicial authorities shall also have the authority to order the applicant to pay the defendant expensed,
which may include appropriate attorney’s fees. |

2% Article 61 of the TRIPS : T Members shall provide for criminal procedures and penalties to be applied at
least in cases of willful trademark counterfeiting or copyright piracy on a commercial scale. Remedies
available shall include imprisonment and/or monetary fines sufficient to provide a deterrent, consistently
with the level of penalties applied for crimes of a corresponding gravity. In appropriate cased, remedies
available shall also include the seizure, forfeiture and destruction of the infringing goods and of any
materials and implements the predominant use of which has been in the commission of the offence.
Members may provide for criminal procedures and penalties to be applied in other caseds of infringement
of intellectual property rights, in particular where they are committed willfully and on a commercial
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25 Article 4 of the TRIPS : T With regard to the protection of intellectual property, any advantage, favour,
privilege or immunity granted by a Member to the nationals of any other country shall be accorded
immediately and unconditionally to the nationals of all other Members. Exempted from this obligation are
any advantage, favour, privilege or immunity accorded by a Member : (a) deriving from international
agreements on judicial assistance and law enforcement of a general nature and not particularly confined to
the protection of intellectual property ; (b) granted in accordance with the provisions of the Berne
convention (1971) or the Rome Convention authorizing that the treatment accorded be a function not of
national treatment but of the treatment accorded in another country ; (¢ ) in respect of the rights of
performers, producers of phonograms and broadcasting organizations not provide under this Agreement ;

(d) deriving from international agreements related to the protection of intellectual property which
entered into force prior to the entry into force of the Agreement Establishing the WTO, provided that such
agreements are notified to the Council for Trade-Related Aspects of Intellectual Property Rights and do
not constitute an arbitrary or unjustifiable discrimination against nationals of other Members.
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%8 Article 50 section 3 of the TRIPS : ™ The judicial authorities shall have the authority to require the
applicant to provide any reasonably available evidence in order to satisfy themselves with a sufficient
degree of certainty that the applicant is the right holder and that his right is being infringed or that such
infringement is imminent, and to order the applicant to provide a security or equivalent assurance
sufficient to protect the defendant and to prevent abuse. |
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