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Abstract

Due to the rapid progression of digital technology, it reveals a significant
difference among digital works and traditional works in characteristics. It is
easier and less costly to-copy digital works, and the content of digital works
can be replicated accurately. Responding to these challenges, copyright
owners generally use “license agreements™ to characterize users as licensees,
so that the licensees cannot exercise rights under the first sale doctrine. To
avoid the erosion of the first sale doctrine, the goal of this research is to
determine “the owner of the copy”. We need to draw a reasonable line
between licenses and sales. Moreover, the first sale doctrine is merely an
exception of the distribution. If we distribute the intangible copies by the
means of the digital transmission, it makes an unauthorized duplication
infringing a copyright owner’s exclusive right to reproduce. To extend
secondary sale market which follows first sale doctrine to the digital
copyrighted works or copies, we may consider resolving this digital
transmission and reproduction problem in legal and technological aspects. The
ultimate goal of this research is to rebalance the relationship of the copyright

owner’s exclusive rights and the public benefits in this digital era.

Keywords: the first sale doctrine, license agreement, distribution right, digital

work, digital transmission



2+ 2
Y

BB S E KRR L RS BEL T - BEE KRR L > F A
BB R > A LB T g g 2 B AR 5
WP Ly ERFTPRDITETA N AL 2H LD EFHRF
HE Rk RE PP K- X h - SRR R E F T A 7 AR
O R FF 0 B h{BESHE |

ﬂ#a@%@wéfﬁatﬁw%rﬁﬁﬁﬁ%ﬁ@%’%n%wﬁmmﬁ
L REAG B E L ERTRARG P A& AR R B A
fees I 0 A HE Aded P A s T RAEE ek § & F 0 A B Fulp
PSR LR ARG R RAE 0 M2 FFEFER AR ¥ Fiahdp o ¥

/5‘1—5,,7};/2. SrB4 IR 1 AR AR B E B g ,,tay;;ﬁ,

F R B R U NGIBE AP B S E k- hE B R AE

F)OE X Q) F F (A4 E L T okl ) HRER T S
B Wk R KRB ® s SRS S SR KRS T TR S ek W

WA TR et S RAR SRR IR - AsdRAR L s T3k o F € menfa Ak
RHED S P AN T Em LA iR Lij:fgra E= R R N o) o L el
X FRRAREL A ERD T piefp il v oo DI er B PR ~ 22K
HELFE S RBARE- B - BLBE S kokend B oLy 8 &R Bz
B Rt FTRAEA chH B 4 0 BEHE ] 3 ]

ok 3R A8 »}%é‘g;‘é?ﬁﬂ%%‘& F oo bk BIEGF 0 B LR
Riep A& R AFRP S H
BEAY GAE -

FF S LET &é{g’ﬁii\l")’ﬁ A Eove o) %

2013 & 10 *



1273 P ih 4 NI . 2
137 E = 2N ...................... N & ... 2
1A% HEE I i R P 3
o F ElraEny - o408 AR R 4
21 F g Aie @ H— =l B RRIERIE e, 4
e MERR cwiwancis & OF™ f W B RV WA L NN 5
212 ¥ - tE W2 @R P &P EIA] 7
G A . T R 7
214 Fvzw g MR BHRK B e, 8
215 8w 7 WP E WP B EoE S B e 8
22340540 P2 TR i 9
2210 F THPBIEARZLT L L e 9
CoaGES. € 1 OO /s e 10

2.3 Bz %~ 4 & R BIF A F K e0f $5—ReDigi.com ...l 10
FZ2F BB RAMZERBERFEITE 12
SlEiR V. M. ... P NN 12
KRR F 4 S Euw— B N 12
3124cF 2" UG —F = A BRP] 12
3.1.2.1% & # § —Bobbs-Merrill Co. v. Straus e, 12
31221909 & £ W F ITHIE . 12
31231976 # £ W F (T428109(8) ...ooooiriiiiiiiiiieeeen 13

3.1.3 ﬁxif_@ﬁs?] ................................................................... 14
L3I ATETF HEZ L3R ot 14
BL32M*»F - IHERMFE* Z LR 15

314 % - =4V & BRI B2 HAPRE PLHR T 17
3.1.4.1 8109(D)(L)(A) oo 18

3.1.4.2 8109(D)(1)(B)  eeviieeiiiee e 20

B T B 2 B e i 20

Jit

=]



K S A 21
322 855 MLAE Hﬁﬁi, ......................................... 21
323 T AEMARLRF FREY T2 AFEMAR LR LN
B T K | . 22
BB T e, 26
331 FLF L DAEE e, 26
332 AR BB 27
3321 T ¥ iefgdn 4 $ 415 % 295, fo R A Rekdn £ $ 415 %

2 TE | 27
3322 i BB oo BB 27
345% ..o D A 31
3.4.1 $eF e E - AL R e e, 31
3411 S HFHAEREBE e 31

3412 % 74> % 592 Lidm— o4& RP 31

342 MAEEICE = XA LR 32

y R woewcaom Bod 2 ST B ., WA N\ T N 32

3422 %~ 8 R AT M AEEZ Y 33

343 #ctfEfrdi e FREEMET VN TAH 2 FFREAEY
P U B s . [ - 33
35% - ML RAAE R2ZAEE FIE 34
AW i F T2 A A . .............. B 34
35 L1 K4 FIEZ T 3B e 35

05.1.2 A A e— B ... 36

T \NE L A OIS W S e 36
A\ Yanit etV /. S 37
o i BaBREERS - UL RINPEE 38
4.1 F T B B R 2 B i e, 38
4115 F T A et . B . 38
4111z% WM E BB RBRWB S 38
AL L2 39

AL 3 B AT BTN 39

A2 B ie T B T R Z BB 40
L1217 B 40
B1227F FUH B 41

425 - L RMZAHZ- TEE ETEE  PRA 44
421%@?%%@?2 ........................................................ 44
4.2.1.1 % % 55 2] 473
421244H13’4@,



-
1

822 BHLPE o 65
43 % - =4 & R R 2 FE ﬁxw@ﬁﬂméﬂhﬁg ........................ 66
431 iz % - 4 %E?EJ%? WA AR 66
4.3.2 f& B i?;ﬁ%]:eﬁ BB PEE 67
4321 ZEIZZR 67

4322 H 6 A4 68

4.4 Capitol Records v. ReDigi InC. ...t 68
A L B 69
A2 H) AN E ot B BB B e 69
443%12 215 . B I A &Y o ... 71

45 1% LA ... ... N A 71
451 e il AT F HETE 1T L HETR % BREaL s L T1
452 Bl % - 4 8 R PIZEREL i b e 72

3 RBEFTAFZIERIAE 74
CRE. U oy xowsss B OB BT WA W WS %\ T TSN 74
CFEE R TR N Rew W B T WA L 74
Bl Spieseriinnt e IS A e M 74
5121 8A- ~ NGB RFELASF 76

5122 #3= ~ dife it mE it E @y 80
512382 s 2L EF B e 90

5124 5g3|w ~ I FpT f%gigl TRFEEWUS e 94
5125¢ﬂ11 L o . Y [ Sl 99

P RN G g A A e AN R S i 103
52% RN ... ... e ... 105
521l ZXHFEGoeTz—t gy 22 % ARG 5% 1060 5.7 %

B (e W ... P AW 105
5.2.1.] 4 B Tt B P . 105
52122 BB BB S 105

5.2, 8 B A T 105
BRAEMEF LS —4 B4 A1 3 21U E R L 55 20257 F (%
E)eFEMARRBERTF L3S TOEMNTLA (22 ]19)
....................................................................................... 105
5221 %2 12 F B EF 105

5222 %12 1 92 FEEF 106
522372 T R oo, 106

5.2 2 A e T 107

523 FEAPHPE—L BB £ 2 Q2 #R 2 FH 1675 5% 4 (%

vi



] 0 ) e 107

5231 B EF oot 107
5.2.3.2 7 Fa L fB  oooeeeee e 107
5.2.3.3 22 45 oot 107

5.2.4 £ Usedsoft v. Oracle % v a—Ar#p4 &2 2 101 £ 2247 2 F &
QA A E 2 (F 1220 ) oo, 108

5241 B EF oo 108

5242 Fa L i oooeeoe e 108

B5.2.4.3 22 45 o 108

B3l & eeeeeeeeeeriae g B I B ke 109
2% 2% ... 0 AR Ny 111

6.2 Hci> 1B i WA . .......... 113
6.3 #3582 B 2. PR i 3R ; . . ......... 113
6.4 53 c Iy R\ Y e 115

vii



N O 75
e R B A 75
23 HARE R A(HEA] - ) o 78
F4 FIAAEE ZCEAI D ) 83
25 HARE L(HEAIZ ) o 91
6 HAREER A(EEAIT ) o 95
27 AR ACHT ) oo 100
%8 & hgrEz B4 R R BB 104

viii



WP &

77
82
104

% i
% i

£
£

Al o

B 1

- g

43l

Bl 2

1L 4% 2L
1 SLE g]

| ETIE 2

Rl

® 3

104

i st

£

Y 2 5k 2




e

B
F-F H%
1177 #18
FUME - rE o e S L AT A o F AR BT NERp L B L AR
REAL g A o G T EREIEMEAT R A LT D o KA o kA
v o F RREE O - BHM O AT R EE S LM AT A 0 X308 L E g

EE_ T 2T | MAAE wi@%’gﬁﬁgﬁﬁ@@mwﬁm&w!J@{ggﬁg@
B AT TARL ok A T RERR > 2P i ip 3+ g inagg

B THEL AT AP A R G R A 2 AR BRSO
RA@mEFELD L ?—,“@M"&Vﬂ'bru%’%‘:ﬁ FE Y |0 kg ?
1 o T R v 9
NEF BB B RIRT %hf'?m”'l R frde® #058 B se % > ity o ’”}\ 77 573 eh
A
P

THcte R R S APER M B E A P E R A SR R AT
SRV RN 0 - 8- ﬁ”@%%%&@%@“ﬁ%ﬁﬁﬁﬁ%@ﬁﬁ@mﬁw‘*ﬂ°
s AR A 2 AR T ARE TR R R DR AT R

PHE LR Ang T

u,% TR A F 2k o Ry R %R F 1 & (International Federation of the Phonographic
mmmW’NTﬁﬁJWDrnWm3$ﬁﬁ#ﬁﬁl’mﬂiﬂﬂu“ﬁﬁr&&%%Jﬁé
56 % 4 92011 &2 £ 7 QB E A gL Ak GlAZIEA £~ I = A2 - (34%) 0 &
B R p R A ";L (download sales) ~ 37 B PR #%(subscription services) ~ MV g Jix( music
video streaming) ~ # i+ B #% (digital radio) ~ % i 1‘%“?; (performance rights) - e # & *
(synchronisation )& » = qz » i e f =& P 5 3L T AT 0 1945 Ipsos MediaCT #4734
B B g iptkf’]3—9;_a;%i(ﬁmrvmﬁmw4ﬁ ) s =
B1PRETHEE /,mg(,«r B T B F T EBR R RAF DL
BBC News 3F #4 % 71 o $45 Strategy Analytics 3% & > % Rl cdic =3 & "g; 3 2012 &
B A& CD -2 5/’~(V|nyl)m§91 8452 ; 17 & % > Apple ~ Google ~ Amazon % = 24 p: 3
gw\§%~m+4 SR cn Tl % IRGE

H*@i@wmﬁﬁgw’%?ﬂiri—iﬁgﬁmJﬁ%ﬁiT’@%wﬁiﬂﬁ
gl e a0 R P F AT RS LT e F T E WAt 00 P cngi R4
Wk S m B R PRI AR K020 3 < 7 it b4 T Google Play JRA®GE 2 | Tl 2 2
TH S22 @R A FAASEEIRRT B TEAR AP EHTE R
Z AR REHES] > BB~ g~ AR~ AT~ B4R @ﬁiﬂ B3 B s EHEEASE S ER

“r;‘i m\

‘“\

L IFPI Digital Music Report 2013, IFPI, available at http://www.ifpi.org/content/library/DMR2013.pdf (last visited
Sept. 2, 2013). S ES R T IFPI BFRAEE R NG SCREEE ) MENE A NGBIER HIREEE S ¢
http://www.ifpi.org.tw/record/activity/news.htm ( & BLEHHFMHE] © 2013 £ 7 H25 H) -

2 Kim Gittleson, US Court to Rule on ReDigi's MP3 Digital Music Resales, BBC NEws (Oct. 5 2012),
http://www.bbc.co.uk/news/technology-19842851.

* Google Play Rk
https://play.google.com/about/play-terms.html ( 1% BERSHER] : 201329 H 4 H ) -



CE R I M I éi{:i&f/’ﬁ? it %3 GooglePlay “tT f+ixie P& &y 2 4. g0 A iE
%% o (European Court of Justice)2012 # % Usedsoft v. Oracle*sr2)i4-¢ frd 7 » % 3 5 F 48
B L R R R 'mi&’** °

LIS PN Y FEA )—3 2o #- T < § 9 B2 (mass-market license) | i * %

ﬁifi%i?7 ;'T‘F }"%"lé # '?:]zjﬂ_, a‘"_aj——s" *E/}: }\ *Kgif’fﬁér‘? ' m ,ﬁ" #‘{_ —‘;’i’@m&ﬁﬁ
BIF o b - MG RREEA D I——"}J % o T RIBHR IR IE AT A/;?g‘i'i“? T3 & I
B W HT o PTG d\vmp;i'a},ﬁk&o

1255 B &

FOOR GRS FIEEA G- N R L BRI R F TR A hpIRT i
dFITREDER EFERAT Zﬁngﬁﬁ'h”«\%“r)@wmﬁ W FR o ARam o0 B rﬁi%ﬁ!%%J
e pF o FiEfEZ D SRHRET AL JIE o R EAE S R ATReni g L g {1 r FiF
ME P HGER R B RDP o F IR GRS S TG F VL b b R & TAE

W B eI S B FIE A B e et p AT B
|57 2 T ek B § e o AR BB BB AT 03
AET . A WG el F (T FITEALAE P T
RR A T B GER 2 T 6 R, R W R
2 FBAs o Feg Ft GREE g < aubt g4

ke Eeg -0 Fo o Tep® A FRiE, B T, 2 FEIN A ABE
PR AR S WA N EN GR I ATRRNT T RS R
¥R e g Qb %58 T o= @ (digital transmission) | <% 3 £ R P2 B & T
@aS R fet o TEfy afiin s » A T8 oo G AR, fﬁ“#”f%fc# 3
PR E o ipe BEFTRAFHHRT FRZ T8, A5 ET 1 FiefEL
T ERE A AT - BT EEGEN TS - AL RR g R R 2 Ty
W2 E WP, FEF R R PG ¢ Rt Hodih AT BB S R
@, A _%n—a‘ B4 =T E 2

ié&ﬁﬁpigmwkﬁﬁ;ﬁ”?ﬁﬁﬁﬁ’ﬁﬁﬁ%¥ﬁﬁ‘ﬁﬁﬂﬁ%mmz
PR IERE MR- O ENRS E R T R e

\4
Py
&

3+

‘F_k

Jul
Pt
=
i
LTI
W
=
i) a

Pl

ok
o p

~

= L
ETR
[
=
(\x.
!
b

s
YU T

—

4
f
EL

R AR AT ML Z BN C F - BIA S T At o A B FIER
‘b Endp T, 1‘5—%%’ s T - =g g}%'ﬂ' ] ﬂff’ His #Bﬁ'zgpi‘fi\kﬁ'e%kr‘y@? R A A
FERAN R -_FIre R ER o

¥oBEA R TERABLGBFY > A w42 48 ERF B2 TEWLF Ay

4 UsedSoft GmbH v. Oracle International Corp., E.C.D.R. 19 (2012).



9
ForeFe T o T4 28, aBFE -
iﬁﬁﬁé“Iiﬁﬂ€“P2y&%¢«&ﬁ AT & R Al e
LA E R %

)
(g

L4 %4

AwmrehE - F5 TG D ARBRPELEREFT L Py 2R ERHY ¥

ETN

SRR THAY R AL RR? o AR F AP RP R F
THEA GRS - ZHERATT R E DRG0 UEFRNREERL R - 2T > AR R
i % ReDigi.com» Pz esbic f1% & - A G RAE 2 = Ll #2EF H5 o BEA

SRATE S RAMLLBE R o AR RN R T E - ML RP | PLG R
SAAMZERL R ER ARG BMEfrod ¥ FRERP IR S - M LR

TR - 4 L RADEE o F L AR R FIT NP
Wi Fiv2 & > FE{ode® 555 0 M2 B P N A 2 RE
F P A2 Ao LRI E 24 0 fFilde P % - 4 ' R E" R 3

A RBEEL D ABREE - Eéﬁ%}fﬂl SN )R PR eaf A A2 e (T AR
B IRL g T /&ﬁpi " T,T&,._ PERNALZ IR BRI

: I é’im)‘}’/\ BT H R At F F{rcd @ fici ¥ (Fa
Roo Fe2t - 84 B ¥ % - 48 R pnd R



$o% - ZHLRA?

AR 2L BT RAENFEZ A RPFERAoPEERERGSE 220  H
Vil Mg R «‘P“‘f I—ﬁtlﬂ#"%J W E - IHERAZT A BEF AR 22 ¢ R 7]‘?
B EetEiEar T seld ) PR RE ;) B8 2.3 B A/ % ReDigi.com 4ofe #-% — =4 & B i *

EF Mz kWl o BRE i B 225 P H o

1F e A @y - 48RP

PR RN F T HhfhEt T4 SN (FF) 2P (FTFEIr
#&; ALY die w F' & 5 AR 4 (licensee) @ 2 T A5 A (owner) j o d TR PgAE F (Foe

W AEETNE (TR X - o \%ﬁ@ﬁiﬁulﬁﬁthﬂvimK+nﬁf’@mﬁﬂM’
R o TR F EIPE A XL H ORI SR BRI R G s P A A
F18 A AN 2 o v o Fpt o FiE LidlRgE | 7 B F iR Jﬁ% #iz R
;{,}‘g@i@’tgﬁ—\; L H@ 2 @O

- ARG R PR SR R R LT Bosw = 3248 123k (end user license agreement »
f§ #- EULA) © ,amAwﬂ#*igﬁwﬁﬁ7~#ﬁ?(é%%ﬁﬁ%”ﬁﬁ>ﬁ%ﬁ
R P (FEfgL ) 9rt om Bt @RS ¥ @w;ﬁd 35 3142 1 (shrink-wrap license) &« 2k 32
1 (click-through license) ¥ # g4 codic # {1l o il g ik ? TR * I B E L Wd
m&ﬁ%ﬁ%%¥¥ﬁ%%%¥—iﬁ%&@°ﬁéW%%ﬁﬁiﬂ%Eﬁﬁ%ﬁ@@%i

‘\4\ \

d* M- B 454445 8 (shrink-wrap license)2 2 324 & % ProCD, Inc. v. Zeidenberg 7% #t
#1328

B iR RIBEH T T2 R - XH LRI T BT R R TR T2 A E
e AR 4 i endd i i % P B RGeS AT WA 0 F o AT IR R
2 3w T MR E R EF TR G R F T SAe LR E 5 B AR

¥ - iT4#;28109(a) - £ 5 8106(3)#c# 82 &+t > §109(a)4 Z_

\mﬂ

=48 R ﬁ%a‘“iﬁ]
j}’ @ é@l'f"’ ""T”ﬁ A N -,ﬂi’}
A T des F 17k 28117(a

S d FITHE A 248 g«—jﬁ’-@l#ﬂqt 4,% L H 8
2R E2 md%{,ﬂﬂ@af%ii%ﬁﬁ¥ﬁg@

-5
¥4

\/

2 Toig 4 AR TN R LS R BB L E Nl A BT e R
RF L P 3 ¥ - S4B RPR R A BMEASF TS B 59 52 1 ($cF L

E%(‘

5> Jenny Lynn Sheridan, Does the Rise of Property Rights Theory Defeat Copyright's First Sale Doctrine?, 52 SANTA
CLARAL. REV. 297, 365-67 (2012).

S HEESR ImE RS SRAELSE " FEE RS — DR EECRA SR BT 0 )
SRS 24 55 4 W] H 149 (2013) -

" ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996).

8 Jonathan C. Tobin, Licensing as a Means of Providing Affordability and Accessibility in Digital Markets: Alternatives
to a Digital First Sale Doctrine, 93 J. PAT. & TRADEMARK OFF. SOC'Y 167, at Part 11 (2011); John A. Rothchild, The
Incredible Shrinking First-Sale Rule: Are Software Resale Limits Lawful?, 57 RUTGERS L. REV. 1, 23-106 (2004).

® 17 U.S.C §117(a)(1) (2011) (“Notwithstanding the provisions of section 106, it is not an infringement for the owner
of a copy of a computer program to make or authorize the making of another copy or adaptation of that computer
program provided: (1) that such a new copy or adaptation is created as an essential step in the utilization of the
computer program in conjunction with a machine and that it is used in no other manner;”).



@ﬂ)ﬁ$60ﬁ¥1ﬁ%¢(*ﬁ%i@4) s
A B Az d m—,—}g ZFEREANEZEWUS R AN FER AL H2 b

F%Ei *
BTN RFITRE S 59ES 138 0 5 T LT ORRNFITE P 2 ;,«':.i-—»}; A 18 F]
ﬁ@ﬂw@%& 2 FERABEAES  AFET BHFEA LU o HEEREARF

t

% £
*E iﬁ‘#\:‘ i\-lFB—"/’?Iﬁ, 1;4;1{{]—%"_@'\ gg\ﬂl ﬁ’}:fj’_%‘ﬁ'if,{# Ff:"» ’E\"ﬁ—ﬂ?g; fi’uii
SERELOTERE A 4 R R LT R ) S F
L3 iﬁ;%:—:tﬁél}ﬁ’ﬂHTL?mﬁ\uX"P7——<LF&§%‘>rbLF? A - BEom T A2 g
SR P EP F R A S - 8RR e

m
ﬁ?

211 ¥vx - BN EY “rh 3

SRR S e . ¢ ity
B - SARM e 2L ‘? RN 'ﬂﬁ WP (B e PR A (8 * RdE 0 (6 ’fqzl?t}i'_
Hp2otF 4o AR AH B RAZ G

APt - X G RA S A RER T SR RE - DA BHS S02nL W P
(price discrimination )% vs » & s R b 7R K 2 LR H2 5 BT SN A & F 4B en
rH s A A g Porside R b 208 R SRS Bl R ERE S k3
§ F (T A FReEY < £ 9 3% (mass-market license) » T L4 324 (click-through license) | 7 %
R o e RERE TGRS (I Accept) s & T3t &(1 Agree) | & Prefest 2 o i &
o T fa & R i TTde b4 (Shrink-wrap license) ; = ¥ °F - fa47 3] ik B 7 B4R
“ﬁmrﬁﬁkﬁJ*%@%>“iiﬁkﬁ@#k?*Wﬂvﬁw ELun fos g
RS CEI S AP P FITEALL gufﬁieﬂg RN JA SR AL B
'fqz}’?,“ig'vﬁtjﬁr‘q‘ﬂ,ﬂé G2 iEde. Jg*gkgéf}no};ﬁ]%;wﬁ%&i 1996 % th
ProCD v. Zeidenberg % # % & # zadf itz § oath s H @3y ¢ RS g < £5 4

F LT RS 2 P T & £ 4% # (Blizzard Entertainment» 12 T #§ £ Blizzard ) | 5 &)
Heordg 2§ 3T PeddN S EULA ¥ fhdx * 73 o T L8 g4 (click-through license) |

" B E R A R )R GE MRS - AR AR ik 248 H 0 WEEE T T TR

iz > BIFRPEZ Ak I AT A R R - AR E T R E IR E TR - 24 - 5%
DA 0 CEFEM T) FAAHEL - IR RSS2 A R R &R - AR EEA
TohaeliRak > SE7)%04E ~ B - (ERIAERES - HIEY EAE%E Ht (7)) RNEFEER Y EE

R BLERAS ED L R IR o e 10

TONGHEEE I REREMIEN SR T - in R FERECE | RATHRE %
SSRGS ARER - (T2 FEE GRS - - g e

10 Rothchild, supra note 8, at 25-28.

WOAGRES o TR R RO BRI R - BEAERSE 155 B - H 77 (2007) -

12 Justin Graham, Preserving the Aftermarket in Copyrighted Works: Adapting the First Sale Doctrine to the Emerging
Technological Landscape, 2002 STAN. TECH. L. REV. 1, 21-24 (2002).

B EREESC ARG E T (SRR ) A E R R
http://tw.blizzard.com/zh-tw/company/legal/d3_eula.html ( % BEESHERT © 201348 H 29 H ) ;



PR iE A v &7 Blizzard % T | mRdE * BB 0 IR RS BRIz 2R E0RE S

éﬂkﬁ“:ﬁ“*’fWﬁ&ﬁ@?ﬁ ez B 0 5 PefEA 2L R 4 > EULA e

TH s TR o R FFAFMERUF 2 T9rF 4 0 pRZEY 5 - 4L RA

2 b h R o

FoFERAL TR TR, P S hkp R FALE UL g 40

Bldort T AR R H B e 2 g £ 910
"9~ (EHIPRI - AdRES AP E - BRI R AL ERS A AR A Z FrA e -
EZEE RS MR - BRI DU M S0 Ef - WA AER U 2 e - BIREATE
KELARARE TR - BEEAEEARISHITH - HE S AR IS T A - IR
N7 BIHGE AR S 2 T G FH ANSUR RS 1) A A S BE AR 50 5 (- s 2 H BV HIEUASERAS
TEIREE A st AN iS4 i 2 77 S A TARE (reverse engineer) ~ K 4 (decompile) »
B~ ®5E ~ g - IS R IRS B T AR T T Ry e e TINEEA S HEM A
TEEE AR (TR  IMEIS T I RS R ANaiicdiE - (o P B A R W Sl (5 FH AR S

g
"
2 E

__db(]a ,gfA @‘r\;:»b;ﬁ,_@'\@ﬁy HL,.},{E)%’%«@@)*J;*;! ;f&-;r“,rm,-»‘ﬁ ,_g,]“-\,'g?riﬁ
FAE e A B PR e il 2 P AT (R R OH K hz&rrth'ri\%’v“ﬁ?i‘%
ﬁkﬁaﬁﬂ’mgﬁﬁ&ﬁw,QWﬁ%%ﬁﬂ#iﬁﬁA’ﬂﬁjﬁgi—iﬁ@@m
7 ik H o

O Tt AT RFAT Ry 2 A%k
gr FLFL AL EF-IHERALFT N A EEF §
ﬁ&%HﬂAm%a~%’%* FARHE & 2R 2 TR R el o
WGl FiyPad ﬁu?ﬁ#ﬁ*iﬁﬁmuﬁﬁ&&%

M«

“ 2@_%
AN —‘g—\r
" T

-

—=\

>~

= aw

A

pan

"(EEFEHN) R, mAEE I AE
http://tw.blizzard com/zh-tw/company/legal/sc2eula.html ( F{& BERSHT T © 2013 28 H 29 H ) -
YR T BN A PR R AlAERRAIRE T RTE . 2.0 AR ERER > FTE REERIETE
B B A A P o] P JEL At SR B PR A MR S8, 7 e Y 5 (o Al S Y (SR B A RHAE R Y 22 o 1A
B PR AN BE Y =X > Ak AP ESREAS IR Bk K P A EL B (PR A P A 1 DA R SR AR v hase D HIRE R FIZE 7551805
G — N 0 B B EREARI AR o (EAEETE  MAERTHLE - [EEEHER
%’Fﬁ W& ~ BEAR - TR - BUEAE - ORI EGEAERE M AU ERI RS, - SRR M E: - ) BEEARSC
FoFy - BEEN SRV BT 22 D0 E HAE B R BRI 8O BERF R TR ISK » IR B PR AL A KA 1 R R gE (5K
QEAE}QEK%ET%&%%%%P%D B RS A B I E T BERAOR  BEEk A Bl R B A S
RS B TR AT I B SRS (R B T TR Duad A HAMS SR 8 Bk S
RIS T B ERHORN BB RS A 5 - (RILIERL A B A A S A A BB S I EEES - (ERTEH S f
AT LAZEIR - BEAATERER VIS PiEE A Sl g A2 2L EULA BE%L%%’%ﬁ EHERHIER] - (B2 EEEK
B EREAFIN IR A SR (B0 - BREREES 2 EAE -~ BT BT o R SN EERE S
Rl R ) » R A E g R BN E S B -
15 Rothchild, supra note 8, at 25-26.

1 BRI R A IR PG Y
http://www.trendmicro.com/cloud-content/us/pdfs/eula/tc-traditional_chinese_consumer_eula_july 2013_final.pdf ( &%

& BRI : 2013428 H 29 H ) »




212 vt = I EH P2 @ &L
FORE A L S o M B RN S R R T e A B S
@rm%iﬁ%*@”%@JﬁrﬁiﬁgJ¢@%’¥ﬁﬁ‘ﬁﬁéﬁiﬁﬂ@ﬁ€@#
Z EAIUF L AT
AR 7}% FER g £ 5 R PEET* 5 54e 2010 MICROSOFT OFFICE & &
et AR RN §pEiE a8
"7 PR o WO AR o idE R - ASAU(EIRME AR SEH
& FH P EHUSHE > SRS RRAS TP TR & ZHAE © Microsoft (REHFTA HANMER - BRIEFHRDA
ER T BEAPBEAGIREINEAEF > SR HAPESEREIHRET ] 2 #E
NEFERES - It - EH P AEEST s R e S s R R (R s e - HH
FAE
. %Eiﬁi‘ikﬁﬁtﬁﬁﬁ@ﬁﬁ’\ﬁﬂr&{ e
- BERES T RIR TR - BRSO AR o (BB AR S R AR LR - A
PERR -
- BEEEEUENFE R SRR a AT e o S AE TR 28 E
- RS S AAGEL M\ TR
o DU 2R A 7 200 ks
- i - THEEH{EERES 5 =
« I L BRE 2 1 sy S S EARAR TS »
"10ZIREE i - AP EHEEETE TEILEE ) ("NFR, 5% TNot for Resale 1)
%J 2

PR (e )t A P g R e e A
Do M2 2R EEFT AL EE 2 T (v - ) mEERBSLRIBIERZ
R el SRR 2L E LT (AL Rl o
T Wik R H ] pEE R U]  E R AN FIRA LM R 5 3 RME
(RS AES SR AR E § N 5 e i SR IEE RS T I & R
XA gD U gk o F A VST FE U 2 PSR T2
Ezot

ot ﬁﬂ;}}%’}éni—fj\‘“ﬁ? i &P

twm—\\

2.1.3 Rk = AT

FIOOR AL 7R FF T gsp (distributor) | chig £ R E Pl 0k & % ¥ B
SLESES S B E L LA ICCITOEES R R R EE L)
AR > SR R T m} BB e b o - A e

17 Rothchild, supra note 8, at 44-48.
18 Microsoft Software License Terms (MSLT) for Microsoft Office Starter 2010 —ff37 (g8 ) :

http://www.microsoft.com/zh-tw/download/details.aspx?id=13208 ( g% BERIHEFE] : 201348 H29 H ) -
19 Rothchild, supra note 8, at 44-48.



F e (retailer)2 BFene 2 > B PR FAF AR L Y /\bhixvillfé’#.ﬁ et b oo om gcdl
\—"i«ﬁ?]m~;—-ﬁﬁn.i:zﬂ¢#’#'1%éﬂm¢;,mj BRSO TS AR
A BEE RS2 G R B RS .‘ﬁ«ﬂ 7R E S .Huﬁq SE TR A (9
W erg 0 & f > FERA G sz?;“ﬁ'd EEHE LA AN e T
Wz 0 oot Lk FIEEAT ,)és R Pk S E RS Y R € S

e

L B F TR B LM F L Fengd s gn Fa g

&
AN
a}ﬁ&
3&?
# i

A5 %z
e

S N

\\‘

214 Rz w g Bt oom R

FHOPL T THMEEA NS NER L | o S F TS F T H AT
AT R RN B A HRE 0 Gldo ! R AT e R AN © % % Window8 1F

FRREgFLR Y FHBEEpZ DT TEYUL A & Ko
i b AT RE R B - ASAB A o ﬂm, AR FREURE R AR k&
LR I B ST S PR TR SRR
F & LR 0 A T Al A
oAty F TRl 2 i A

fggﬁ}glﬁylj:{)"‘i" .C{%ﬁ,]ﬂj,v—_}gl‘;\‘:ﬂh,,é?
PACPESZ DR H 6 S S XA FGY Windows

215 X T P R W B end @ {8

& koo Bz g n(digital streaming) ~ 2 =2 iF & (cloud computing) % & B PR35 H-E-ik =
fog é_fq“—f ‘5’3 LA ¥ ¥ (T4 A B4k 37 B PR3 (Subscription services) ~#ic i+ A& 4% (digital
video) ¥ 7 | 3:2LF 48T § 4 & (download sales)srfic i " § fi-3¢ o 1345 IFPl &3 " 2013 #ci- 5
R o 2012 £ >3 n‘%” TR e ESs F g Ao 201l E =K 7 44% > f‘f%ﬁﬂzﬁ»ﬂru\
Wﬁ( R RSN § 3 PES W) die a3 wﬁ]g@‘" F &2 a0 /}J 28 *3—‘\22 ii”?"ﬁ A
FH2PEeN A B EEWU ™ R B T RIS kBRI E %ﬁbﬁe’-; "R
PRI f—*’-f‘*f (application service provider » 1™ f§ f ASP) o & # ﬂ A ,,M?é,,M);;/E? ASP
h M3 a‘w TG T AL B A AT R i PR 22 ool PR au b ap A fE enlic ) F RS
AATEZ ¢#2FTE QU apE > T g % - 48 RRGE T ke o

Fiefg L - ¢ 5 EH B L ji}»;l' [ELEET S fiﬁﬁ’% BBz B e 1F FaAR ¥
L6l F e N3 P J R LGS AH AL BB PIRE TR P
FAERNE S DFEREASTAREREY §E U for *ﬁ-:@'mﬁiéﬁ:l e = RN A A |
ﬁﬁﬁi”‘% R EIRES g E?'FI’L Jﬁﬁﬁt | i —??]zjﬂ‘lé: = .E,f»"ﬁ—‘fﬁ'ﬂ#’” B F] e f}ﬁ (Y ﬂ/z g * >
HIVPR gEF FIE@2FRAFERDPPH R &R+ 2 Pa*?frftwjét Tk - AL RR

o

N

0 1d. at 37-38.

1 1d. at 65.

2 IFPI, supra note 1.

3 Rothchild, supra note 8, at 72-73.

* BN EERSAE S Y R p SN R E AR RS S - S R R 2 EE A —

NONN
R

@
z



PLBR R *gﬂﬁ 3

2.2 AP IFAG b2 A R TR

2214 RLHEIEH 2 F ot

miFE R PR GERE S FRENF? A AFEE AR ER (4 7&
£ 73 ¢ business-to-business ) 12 b 29 > Hakd 1A L P FRD o A4 L FK A LM
WHEFERA TG ROLUFBEGES > SROBERALF TR CRER LR F R
Bz g, g ﬂél’ﬂ;z—. ﬂﬁ‘@l#’ﬁﬁ"”ﬁ # > @ %‘3'%2;,:1;1 CIPER I S AT a2 e S e
BFLamgz A g A (CFRFEEL) J Azl Flrdibix2apd > g 2R F
TR EERT ¢ RiE RESE AR AT ERIL TR HROER

b

e
R R Tt TRESEFFRAE > FREAGYD uadhB oo 2 AARERELARL > RlEEa
BERFELTL ] A TEQUP ) BLFHEL T - EFFRAFFIAAEON RS
e P gﬁ"t!'b EE T ”ﬂ Jz]ig\ ﬁléiﬁ‘%ﬁjﬁ}“ﬁg if—r‘ﬁ;t&# /ﬁfﬁizﬁ?/‘

L FARIE AL F P2 FANAETF A wF D - B A AR G & RERAGFERF

E4 4 anffiles 2 10 4] (rights restrictor) s L f2:u8 > 2 9EH 3 RAEE ¥ - <48
Mo k- XM ELRAFELT LG s 29 3 s;;aﬁ/ﬁ 7 dﬁl}ﬁu&

mx%féﬁ’».g': —‘f-'ﬁ:‘r%ﬁ }‘_'wzi_g'fl |5 » #&H B F v A u@é*}]&_:ﬁ_' b + #$
& 5 2@ o I 5E /= (rights enhancer) ¥ 7 F R &k en R 228 o

fE AR B AREF ARG EPEL RF A 5 S kg s § -+ *?%“T'F
A F 0 B AR 4 dalic i T ik € (digital information somety) P2 g T 23
Fr g AR KA FIRETE (TR A - S8 SR fla g o gﬁ%iﬁ.*f%“ IR i+_
AT am PRna 4 o TR o B A BT AL PR B en g A u*(economlc terms) ¥ j&E B~
Fli SR T F TS F S Amf| 5 > R F‘ B T %fv “cal & ) P AR 4R L)
o AL RAMET RS FT TG4 ) LAR PR R F T2 2 R
BHEFE 0 RS L9 Y e {18

%‘i’;ﬁ‘";’&b% TR L ARA R A T d 3588 iR 27 T IR
=R I O IRER SE T SR T - X Sl f‘,fm% FHE O EEG R TREA S Aot - RV RS

FEc AJ** #LA SIS RS G I A ek e
éﬁﬁﬁ?yﬁamfw\ﬁ#,#%’gﬂ%%: ¥R A SR B RF (T A KRG R
PERAH s A B0 T A RG5I4 A ERER ) MPEFEMEOFITEATT A ERE T F

% R. Anthony Reese, The First Sale Doctrine in the Era of Digital Networks, 44 B.C. L. REV. 577, 613-14 (2003).

% BIEAFTERE - W e R RO R AR -

27 Raymond T. Nimmer, Copyright First Sale and the Overriding Role of Contract, 51 SANTA CLARA L. REV. 1311-46
(2011).

28 1d. at 1313-17.

29 1d. at 1345.



Fa i3 e 4 # iF 2 enp 7 230
i FARE A B RATRE OREAS AR E P DA SPT O TBIRE L F
FERZFEA S B oER o RREACRRDRER C DB Fh e R B 25 5o
GRS 4] p WE o iR GEFHE 3 AN ERRE D Ha T m?,k e T
PRAT R F A DBEEA A A TIETF Rk € {15 0 T RIEZ MigfhaiZd F 2
BRRAG DG e 08 FhHUEF O SABELUS TG B2 GAN FERA
P R TR F FRAAST U2 W ROt o B h RN 4] R
TR B ERET AT B i ik B F T F DEF TR IR 0
Rod T2 FHRIF-IHERAF - BRY FRRF DR R FFRA
2o A TERPirg 4 o P RRA GRS THLF R @ P £ Bt
R AR IR A R 5 szﬂiﬁill’Frnt*"ﬁif T RPN R AT i A o HE DRI
b AR R G GE ““rp/ﬁ R - T RE R R rj&’fgui‘fﬁj{JfPﬂﬁﬁ’ ] i
SF PR TR A i mﬁ AR 1;771 f¥ER - G AR PR E e R T - A B
(transactional structure) ~ & % £ £ > & I 7 3P ih- fAE 5o AN F B 0 TR
FPRELIFHREOTRTNASE T2 g ocf BiZAgh T2 gaf » BERIEIER -
A E 2 R a3 GRS 2

222 FRIFHEE L F 2xld
FHREERG - o) LARRN O TEiER, v TE WP 5 fiiﬁ" 5

i U A G TR R F LY 2 F o fe] TeAet R R e T

ﬁﬁAJX&%%Qk\gr§@#T¢AJggﬂm;g%@¢¢g¢;&ﬁ“ﬁ%%%

oA F50 R st o = il Uiy L deibodid 2§ R AN ER R A

B s 2 HRRA ?iﬂm;.pr%%%@J%?LFﬁ’¥ﬂ*&%i%*ﬁﬁuw

WAL HE (TG HF R %ﬁ)%ﬁ%ﬁ%&ﬁ%ﬁﬁﬁ&’WEKfﬁﬁa P

EHF - FUPLIRORBZONF oA 4

MEERE X > gy S4TE F A

PREAF 75 B2 HE > L Emzﬂ%""ﬁ

FRPF 22 g FENFERTHEDLI L F = A
RT LS FA Al TS F TREET 0 403
PRGN ELRBEFR S LW 2 7 4P

m)

2.3 Heim % - 4 & R BT A ke #—ReDigi.com

Yo XL RATEEY AR B F T E S R Bl P AR B
S0 BTt 92011 107 & = HReDigifesbdn 7 2T S - B THF 2L 50

30 Raymond T. Nimmer, Licensing in the Contemporary Information Economy, 8 WAsH. U. J.L. & PoL'y 99, 147-166
(2002).

31 1d. at 137-38.

32 Nimmer, supra note 27, at 1344-46.

% Rothchild, supra note 8, at 28-37.

3 1d. at 46-48.

% 1d. at 39-43.

3% About ReDigi, REDIGI.COM, http://newsroom.redigi.com/about/ (last visited Sept. 2, 2013).

w

10



ReDigi % # &= & #ici> 4§ 25 F 2 5 ahiesbsi% i ReDigi 0 Media Manager #%.;¢ > ReDigi
IR F ST T RN AT ol 3 ﬁeiﬁﬁ & 7] ReDigi % 7 #& 0B £ 2 ‘vﬂiféﬁ.’#;“; i
TRF B EE N LS % 2 gl kP ReDigi chm 4 bR (credits) 0 £ * 3% bR
¥ ReDigi bt end @ = £3 o

ReDigi # 77 2 sz R 5 Em: £2 s D Riciz§ %> FIpr 2 A Rx PR VgL
PLE B iTunes §- ReDigi en#ici>§ &4 % - § ReDigi 0% = % % Media Managera ts » Media
Manager > Verification Engine ¢ f & &% 4 {71 £ 4% = vt § #4¢ % 8 7 2+ i§ 3] ReDigi
e1> ReDigi % 1 ¥ 7 &< 8 p CD a4 é.a-*#%%é RS B om Y oo ¥ve gy
B A ZeEtEG 2 B oy 25 % > ReDigi #%-¢ p # “f AR Y P H AR %t_%_(synced
devices)® thif (> » MU AP B enlic g #AT Ras, ¢ TeE- ) g %8

T AT PR AR B a0 B AR a A R A CD - g LH © 4 ? ReDigi B #-
Fo L RRTRS EEY FIEF W ooR T FES 04 ff&‘.{ﬂ? e en Nz % - &
ﬁ%@ﬂjé:rmm&w€W'iﬂ%’_&w%ﬁ%Aﬂﬁﬁﬂ%mﬁﬁo

¥+ > BBC News 3% & ¥ 3% 7 §"ﬁ;&:; ReDigi #-7 5 se %5 &4 ¥ . xa > 2012
# 1" Capitol Records 17 ReDigi == ,17?}3: 4 v £ Bl 9s % 22 R(the United States District
Court for the Southern District of New York)# 4= % it & #7F » & [ & 2013 & 3 7 24
ReDigi pes » F B3t ot & chililpg 3L 440

BE ﬂkv#&a“;sﬁ”a;—o«ﬁ%}w T 8 Rde 0 TS MR R
FepM LR 0 M Z2 ¥ - XML RPEERES TAoTAL gug t PR -

‘&

m‘?é

F“‘“ \J,ﬁ m‘

37 Capitol Records v. ReDigi Inc., No. 12 Civ. 95 (RJS), 2013 WL 1286134 at *2 (S.D.N.Y. Mar. 30, 2013).
% 1d. at *1.
39 Gittleson, supra note 2.

11



#

£z} P-XHERPZEHRHRFAE

i%ﬁ%:%ﬁﬁ4%4ﬁﬁmk%,kmﬁiﬁxﬁgkﬂ 2R F (Fen £ )

£ T BERET O FERASEFRNE LI T E - 4G RA (AR

> )T A2 R O F TR A Tgc 4 | 2924 > 2 Fies £ 8 RRj2 - o A2 B4

,IT‘i’bpg%w/z_ % - =4 %]‘T?E’ x/-—\:nn)’"}fq‘fr')fﬁfﬁg__;z—*ﬁdk, ¥ /T& - ,-T-\I’;k,f:f] ‘%Tf,_lji’f\}
B B - R R e B

31 %W

3114

T4 A g«}; ¥R F,u‘; ‘;

% RF T2 8106(3)0 % F 14 « ¢ ##(the right of distribution) 2 %> 3% TR ¥
BH R AR A B RES Nt Fir £ W

R gD o 2 By 2 BT -

3.1.2 #cF 2 F L4 — % — =48 R Pl

3.1.2.1 % 2 % 8 —Bobbs-Merrill Co. v. Straus
% W& ® % 12> 1908 £ 9Bobbs-Merrill Co. v. Straus* & i ¢ s= = 7 - o4 & R p| -

3%k @ o Erp & 7Rl (Indiana) 3 45 d1 A< 78 Bobbs-Merrill Company = 1904 & 5 7 )
sz g 41| 3 Castaway cH¥ (84 X o 20 %3 0% & % 1 > Bobbs-Merrill &% - #
Fregt BRRT TATOZERESL EREERE 2 W URMEOB DL 5
AL G BEAE ey A kAR Straus £r i 89 A i 5% Macy’s B= &4t & > & Bobbs-Merrill
Company & Fedy 4 Straus fr Mary’s 3 2 ¥ 1v4g » 1 5%k 2 = § (vend) 2 5 /=< 5|
EE o Rm o KB EITALT R+ Bobbs- Merrlll Company s34 58 22 faingdhin s 0 —

P FEEA N LR B TS LR FERA T I LW G L

s

3.1.2.21909 & £ W ¥ (T4 +

2 15 > % PR ¢ #-Bobbs-Merrill Co. v. Straus % #72& = chh B » 1 2 % Rk B & 3
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4017 U.S.C §106(3) (2011) (“to distribute copies or phonorecords of the copyrighted work to the public by sale or other
transfer of ownership, or by rental, lease, or lending;”).

41 Bobbs-Merrill Co. v. Straus, 210 U.S. 339 (1908).

42 ROGER E. SCHECHTER & JOHN R. THOMAS, PRINCIPLES OF COPYRIGHT LAW 229-230 (2010).

43 Stevens v. Royal Gladding, 58 U.S. 447 (1854).

4 Copyright Act of 1909, Pub. L. No. 60-349 8§41 (1909).
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4 17 U.S.C §27 (1973) (”....but nothing in this title shall be deemed to forbid, prevent, or restrict the transfer of any
copy of a copyrighted work the possession of which has been lawfully obtained.”

46 Henry Sprott Long 1, Reconsidering the “Balance’ of the “Digital First Sale” Debate: Re-examining the Case for
a Statutory Digital First Sale Doctrine to Facilitate Second-hand Digital Media Markets, 59 ALA. L. REv. 1183,
1185-87 (2008).

4717 U.S.C §109(a) (2011) (“Notwithstanding the provisions of section 106(3), the owner of a particular copy or
phonorecord lawfully made under this title, or any person authorized by such owner, is entitled, without the authority of
the copyright owner, to sell or otherwise dispose of the possession of that copy or phonorecord. ....”).

48 SCHECHTER & THOMAS, supra note 42.

49 Stephens v. Cady, 55 U.S. 528 (1852).

0 Stevens v. Royal Gladding, 58 U.S. 447 (1854).

L Copyright Act of 1909, Pub. L. No. 60-349 §41 (1909); 17 U.S.C §27 (1973) (“The copyright is distinct from the
property in the material object copyrighted, and the sale or conveyance, by gift or otherwise, of the material object shall
not of itself constitute a transfer of the copyright, nor shall the assignment of the copyright constitute a transfer of the
title to the material object.”).

52 17 U.S.C 8202 (1976) ("Ownership of a copyright, or of any of the exclusive rights under a copyright, is distinct
from ownership of any material object in which the work is embodied. Transfer of ownership of any material object,
including the copy or phonorecord in which the work is first fixed, does not of itself convey any rights in the
copyrighted work embodied in the object; nor, in the absence of an agreement, does transfer of ownership of a copyright
or of any exclusive rights under a copyright convey property rights in any material object.").
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58 SCHECHTER & THOMAS, supra note 42, at 230.

5 17 U.S.C §109(d) (2011) (“The privileges prescribed by subsections (a) and (c) do not, unless authorized by the
copyright owner, extend to any person who has acquired possession of the copy or phonorecord from the copyright
owner, by rental, lease, loan, or otherwise, without acquiring ownership of it.”).

%5 SCHECHTER & THOMAS, supra note 42, at 230.
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SCHECHTER & THOMAS, supra note 42, at 227-28.

London-Sire Records, Inc. v. Doe 1, 542 F. Supp. 2d 153, 170-74 (2008).
SCHECHTER & THOMAS, supra note 42, at 224-25.

H.R. REP. NO. 94-1476 at 53 (1976).

R. Anthony Reese, The Public Display Right: The Copyright Act's Neglected Solution to the Controversy Over “Ram
Copies”,

2001 U. I1I. L. Rev. 83, 122-28 (2001).

84 U.S. COPYRIGHT OFFICE, A REPORT OF THE REGISTER OF COPYRIGHTS PURSUANT TO §104 OF THE DIGITAL
MILLENNIUM COPYRIGHT ACT 78-101 (2001), available at
http://www.copyright.gov/reports/studies/dmca/sec-104-report-vol-1.pdf.
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Id. at 79-80

Graham, supra note 12, at 41.

U.S. CoPYRIGHT OFFICE, supra note 64, at 96-99.

Brian Mencher, Digital Transmissions: To Boldly Go Where No First Sale Doctrine Has Gone Before, 10 UCLA ENT.
.REV. 47, 56-64 (2002).

H.R. 3048, 105th Cong. § 4 (1997) (“(f) The authorization for use set forth in subsection (a) applies where the owner

of a particular copy or phonorecord in a digital format lawfully made under this title, or any person authorized by such
owner, performs, displays or distributes the work by means of transmission to a single recipient, if that person erases or
destroys his or her copy or phonorecord at substantially the same time. The reproduction of the work, to the extent
necessary for such performance, display, distribution, is not an infringement.”).
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0 Report to Congress: Study Examining 17 U.S.C. Sections 109 and 117 Pursuant to Section 104 of the Digital
Millennium Copyright Act, NITA, available at
http://www.ntia.doc.gov/report/2001/report-congress-study-examining-17-usc-sections-109-and-117-pursuant-section-1
04-digital (last visited last visited July 30, 2013).

"I Reese, supra note 25, at 581-82.

2 H.R. 4536, 109th Cong. §109(f) (2005) (“(f) The privileges prescribed by subsections (a) and (c) apply in a case in
which the owner of a particular copy or phonorecord of a work in a digital or other nonanalog format, or any person
authorized by such owner, sells or otherwise disposes of the work by means of a transmission to a single recipient, if the
owner does not retain the copy or phonorecord in a retrievable form and the work is so sold or otherwise disposed of in
its original format.”).

8 d.

"4 SCHECHTER & THOMAS, supra note 42, at 230-31.
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3.1.4.1 8109(b)(1)(A)
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( = ). Brilliance Audio, Inc. v. Haights Cross Communications, Inc. :
It 2l T Eie ¢ R T3 8% (e 2 3 b Q40 2 30
Terg #EAl 2 B 40 0 % a3 B e 2007 # &0 Brilliance Audio, Inc. v. Haights
Cross Communications, Inc.8% ¢ fﬁ@ T iE B R AL o
Brilliance Audio 2> & /& F § #F 2 Wi fri § > A2 IRF {oh dﬂ"i Ry

S WILLIAM PATRY, PATRY ON COPYRIGHT §13:26 (2013).

6 Record Rental Amendment of 1984, Pub. L. No. 98-450, 98 Stat. 1727 (1984).

" Computer Software Rental Amendments Act of 1990, Pub. L. No. 101-650, 104 Stat. 5089, 5124 (1990).

8 17 U.S.C. §109(b)(1)(A) (2011) (“Notwithstanding the provisions of subsection (a), unless authorized by the owners
of copyright in the sound recording or the owner of copyright in a computer program (including any tape, disk, or other
medium embodying such program), and in the case of a sound recording in the musical works embodied therein, neither
the owner of a particular phonorecord nor any person in possession of a particular copy of a computer program
(including any tape, disk, or other medium embodying such program), may, for the purposes of direct or indirect
commercial advantage, dispose of, or authorize the disposal of, the possession of that phonorecord or computer program
(including any tape, disk, or other medium embodying such program) by rental, lease, or lending, or by any other act or
practice in the nature of rental, lease, or lending. Nothing in the preceding sentence shall apply to the rental, lease, or
lending of a phonorecord for nonprofit purposes by a nonprofit library or nonprofit educational institution. The transfer
of possession of a lawfully made copy of a computer program by a nonprofit educational institution to another nonprofit
educational institution or to faculty, staff, and students does not constitute rental, lease, or lending for direct or indirect
commercial purposes under this subsection.”)

% SCHECHTER & THOMAS, supra note 42, at 231.

8 1d. at 232.

81 Brilliance Audio, Inc. v. Haights Cross Communications, Inc., 474 F.3d 365, 368-373 (6th Cir. 2007).
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8 1d. at 231.

8 1d. at 232.

87 17 U.S.C §109(b)(1)(B) (2011) (“This subsection does not apply to (i) a computer program which is embodied in a
machine or product and which cannot be copied during the ordinary operation or use of the machine or product; or (ii) a
computer program embodied in or used in conjunction with a limited purpose computer that is designed for playing
video games and may be designed for other purposes.”).
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Article 6bis of that Convention or of the rights derived therefrom.”).

% WIPO Copyright Treaty art. 1(4), Apr. 12, 1997, 36 L.L.M. 65 [hereinafter WCT] (“Contracting Parties shall comply
with Articles 1 to 21 and the Appendix of the Berne Convention.”).

91 SCHECHTER & THOMAS, supra note 42, at 14-15.
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cinematographic adaptation and reproduction of these works, and the distribution of the works thus adapted or
reproduced.”).

% SCHECHTER & THOMAS, supra note 42, at 548-49. FE (=T WTO/TRIPS HiZ/ERE Y (REIRE » FFRELSE
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% TRIPS art. 10 (“Computer programs, whether in source or object code, shall be protected as literary works under the
Berne Convention (1971).”).

% Tk WTO » s sE e (WTO & RTA 1)

http://taiwan.wtocenter.org.tw/WTOintro.asp ( f1% BERSHFR 2013 7 H 30 H ) -

9 TRIPS art. 11 (“In respect of at least computer programs and cinematographic works, a Member shall provide
authors and their successors in title the right to authorize or to prohibit the commercial rental to the public of originals
or copies of their copyright works. A Member shall be excepted from this obligation in respect of cinematographic
works unless such rental has led to widespread copying of such works which is materially impairing the exclusive right
of reproduction conferred in that Member on authors and their successors in title. In respect of computer programs, this
obligation does not apply to rentals where the program itself is not the essential object of the rental.”).

% JERET WIPO Z{EREMHRBRIRAIAR HN S B L Fag i 2 55m ( 1) BRI ZERE » 56 35 > H 57-58(2001) -
9 WCT art. 10(1) (“ Contracting Parties may, in their national legislation, provide for I|m|tat|0ns of or exceptions to the
rights granted to authors of literary and artistic works under this Treaty in certain special cases that do not conflict with
a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author.”); Agreed
Statements Concerning the WIPO Copyright Treaty concerning art. 10(1) (“It is understood that the provisions of
Acrticle 10 permit Contracting Parties to carry forward and appropriately extend into the digital environment limitations
and exceptions in their national laws which have been considered acceptable under the Berne Convention. Similarly,
these provisions should be understood to permit Contracting Parties to devise new exceptions and limitations that are
appropriate in the digital network environment.”).
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100 WPPT art. 16 (“(1)Contracting Parties may, in their national legislation, provide for the same kinds of limitations or
exceptions with regard to the protection of performers and producers of phonograms as they provide for, in their
national legislation, in connection with the protection of copyright in literary and artistic works. (2)Contracting Parties
shall confine any limitations of or exceptions to rights provided for in this Treaty to certain special cases which do not
conflict with a normal exploitation of the performance or phonogram and do not unreasonably prejudice the legitimate
interests of the performer or of the producer of phonograms.”).

101 Agreed Statements Concerning WIPO. Performances and Phonograms Treaty concerning art. 16 (“The agreed
statement concerning Article 10 (on Limitations and Exceptions) of the WIPO Copyright Treaty: is applicable mutatis
mutandis also to Article 16 (on Limitations and Exceptions) of the WIPO Performances and Phonograms Treaty.”).

102 FifEsr 985 JERETF - EH 7075 ¢

103 WCT art. 11 (“Contracting Parties shall provide adequate legal protection and effective legal remedies against the
circumvention of effective technological measures that are used by authors in connection with the exercise of their
rights under this Treaty or the Berne Convention and that restrict acts, in respect of their works, which are not
authorized by the authors concerned or permitted by law.”).

104 WPPT art. 18 (“Contracting Parties shall provide adequate legal protection and effective legal emedies against the
circumvention of effective technological measures that are used by performers or producers of phonograms in
connection with the exercise of their rights under this Treaty and that restrict acts, in respect of their performances or
phonograms, which are not authorized by the performers or the producers of phonograms concerned or permitted by
law.”).

105 WCT art. 12 (“(1)Contracting Parties shall provide adequate and effective legal remedies against any person
knowingly performing any of the following acts knowing or, with respect to civil remedies having reasonable grounds
to know, that it will induce, enable, facilitate or conceal an infringement of any right covered by this Treaty or the Berne
Convention: (i) to remove or alter any electronic rights management information without authority; (ii) to distribute,
import for distribution, broadcast or communicate to the public, without authority, works or copies of works knowing
that electronic rights management information has been removed or altered without authority. (2)As used in this
Article, “rights management information” means information which identifies the work, the author of the work, the
owner of any right in the work, or information about the terms and conditions of use of the work, and any numbers or
codes that represent such information, when any of these items of information is attached to a copy of a work or appears
in connection with the communication of a work to the public.”).

106 WPPT art. 19 (“(1)Contracting Parties shall provide adequate and effective legal remedies against any person
knowingly performing any of the following acts knowing or, with respect to civil remedies, having reasonable grounds
to know that it will induce, enable, facilitate or conceal an infringement of any right covered by this Treaty: (i)to
remove or alter any electronic rights management information without authority; (ii)to distribute, import for distribution,
broadcast, communicate or make available to the public, without authority, performances, copies of fixed performances
or phonograms knowing that electronic rights management information has been removed or altered without authority.
(2)As used in this Article, “rights management information” means information which identifies the performer, the
performance of the performer, the producer of the phonogram, the phonogram, the owner of any right in the
performance or phonogram, or information about the terms and conditions of use of the performance or phonogram,and
any numbers or codes that represent such information, when any of these items of information is attached to a copy of a
fixed performance or a phonogram or appears in connection with the communication or making available of a fixed
performance or a phonogram to the public.”).

107 WCT art. 1(4) (“Contracting Parties shall comply with Articles 1 to 21 and the Appendix of the Berne
Convention.”).
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109 WCT art. 4 (“Computer programs are protected as literary works within the meaning of Article 2 of the Berne
Convention. Such protection applies to computer programs, whatever may be the mode or form of their expression.”);
WCT art. 5 (“Compilations of data or other material, in any form, which by reason of the selection or arrangement of
their contents constitute intellectual creations, are protected as such. This protection does not extend to the data or the
material itself and is without prejudice to any copyright subsisting in the data or material contained in the
compilation.”).

N0 o7 b TREEFRSE A~ $EZWHIE N B EHEIAHE > B PR /A% (The International Convention for the Protection of
Performers, Producers of Phonograms and Broadcasting Organizations) ; -

111 SCHECHTER & THOMAS, supra note 42, at 550-51. CONCISE EUROPEAN COPYRIGHT LAw, 87-100, 178-83 (Thomas
Dreier et al. eds, 2006).

12 WCT art. 6(1) (“Authors of literary and artistic works shall enjoy the exclusive right of authorizing the making
available to the public of the original and copies of their works through sale or other transfer of ownership.”).

13 WPPT art. 6(1) (“(1)Performers shall enjoy the exclusive right of authorizing the making available to the public of
the original and copies of their performances fixed in phonograms through sale or other transfer of ownership.”).

1 OBRET  WIPO Z{EREMHRRARATRR & A B T i 5w (N ) Bl e - 55 36 Hf > B39 (2001) -
WS ZEHHIm - E(ERE AR 11> H 207-08 (2009) -

16 WCT art. 6(2) (“Nothing in this Treaty shall affect the freedom of Contracting Parties to determine the conditions, if
any, under which the exhaustion of the right in paragraph (1) applies after the first sale or other transfer of ownership of
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the original or a copy of the work with the authorization of the author.”); WPPT art. 8(2) (“Nothing in this Treaty shall
affect the freedom of Contracting Parties to determine the conditions, if any, under which the exhaustion of the right in
paragraph (1) applies after the first sale or other transfer of ownership of the original or a copy of the fixed performance
with the authorization of the performer.””); WPPT art. 12(2) (“Nothing in this Treaty shall affect the freedom of
Contracting Parties to determine the conditions, if any, under which the exhaustion of the right in paragraph (1) applies
after the first sale or transfer of ownership of the original or a copy of the phonogram with the authorization of the
producer of phonograms.”).

U7 WCT art. 7(1) (“Authors of: (i) computer programs; (i) cinematographic works; and (iii)works embodied in
phonograms as determined in the national law of Contracting Parties, shall enjoy the exclusive right of authorizing
commercial rental to the public of the originals or copies of their works.”).

18 WCT art. 7(2) (“Paragraph (1) shall not apply: (i) in the case of computer programs where the program itself is not
the essential object of the rental; and (ii) in the case of cinematographic works, unless such commercial rental has led to
widespread copying of such works materially impairing the exclusive right of reproduction.).

119 Agreed Statements Concerning the WIPO Copyright Treaty concerning art. 7 (“It is understood that the obligation
under Article 7(1) does not require a Contracting Party to provide an exclusive right of commercial rental to authors
who, under that Contracting Party” s law, are not granted. rights in respect of phonograms. It is understood that this
obligation is consistent with Article 14(4) of the TRIPS Agreement.”).

20 mifEEE 114 0 JERET - H 40-41

121 WPPT art. 9(1) (“Performers shall enjoy the exclusive right of authorizing the commercial rental to the public of the
original and copies of their performances fixed in phonograms as determined in the national law of Contracting Parties,
even after distribution of them by, or pursuant to, authorization by the performer.”).

122 WPPT art. 13(1) (“Producers of phonograms shall enjoy the exclusive right of authorizing the commercial rental to
the public of the original and copies of their phonograms, even after distribution of them by or pursuant to authorization
by the producer.”).

123 WPPT art. 9(2) (“Notwithstanding the provisions of paragraph (1), a Contracting Party that, on April 15, 1994, had
and continues to have in force a system of equitable remuneration of performers for the rental of copies of their
performances fixed in phonograms, may maintain that system provided that the commercial rental of phonograms is not
giving rise to the material impairment of the exclusive rights of reproduction of performers.”).

124 WPPT art. 13(2) (“Notwithstanding the provisions of paragraph (1), a Contracting Party that, on April 15, 1994, had
and continues to have in force a system of equitable remuneration of producers of phonograms for the rental of copies
of their phonograms, may maintain that system provided that the commercial rental of phonograms is not giving rise to
the material impairment of the exclusive rights of reproduction of producers of phonograms.”).

125 WCT art. 7(3) (“Notwithstanding the provisions of paragraph (1), a Contracting Party that, on April 15, 1994, had
and continues to have in force a system of equitable remuneration of authors for the rental of copies of their works

25



(‘1“)_ iR URERT SR I i L

2 B F R T P I ERER T OWCT e B g 052 ¢
P "“"ﬂ* e I A R iR ohz. TR 2 (original ) § fr T £ % 4~ (copies) ;, 1>t T4 8
#- (tangible objects) | ; WPPT 2 % r #-m 1287 ki dn o 0% o 2 b it 2 & B8 e ) A2 8
T P R 2 FES A B X ER A B R IR
Bzl

‘e
'mﬂ

33 W E

3.3.1 £cF W A

AR b moalis R MUET Y AL 62 B £ EF WCT o WPPT 2 4
# > % ¢ (European Parliament)f-#: i+ % % ¢ (European Council)** 2001 # 5 * 22 p il
SO, * 7 AL Y. © S
?‘Fl’#l * 2000 F AT RSy £ % 4 55 LoRN00 ¢ R B RS FE L H0H F TR A
TEUP TR RE A B A H S T 2 ) o BRI Y g M2
FL 3R] 5 o THCTE BFL D %ﬁ#wwﬁﬂﬁﬁmJé

FoR AT 382 204 5 35 2000 & > 4 HN R A A RALE BA X F B2 F R 1
N (M. T e\ | A
BERERLP em 0 BE o #0000 T AR 2 mRcEh A (LT AT A
REEA L) BE A LR AP R FERA L TR R A L W

embodied in phonograms may maintain that system provided that the commercial rental of works embodied in
phonograms is not giving rise to the material impairment of the exclusive rights of reproduction of authors.”).

1 Hiitgst 114 > BT > B 46-47 -

127 Agreed Statements Concerning the WIPO Copyright Treaty concerning art. 6 and 7. (“‘As used in these Articles, the
expressions "copies" and “original and copies," being subject to the right of distribution and the right of rental under the
said Articles, refer exclusively to fixed copies that can be put into circulation as tangible objects.”).

128 Agreed Statements Concerning WIPO Performances and Phonograms Treaty concerning art. 2(e), 8, 9, 12, and 13.
(“As used in these Articles, the expressions "copies" and "original and copies," being subject to the right of distribution
and the right of rental under the said Articles, refer exclusively to fixed copies that can be put into circulation as
tangible objects.”).

129 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the Harmonisation of
Certain Aspects of Copyright and Related Rights in the Information Society [hereinafter Copyright Directive].

130 Copyright Directive art. 4(1) (“Member States shall provide for authors, in respect of the original of their works or
of copies thereof, the exclusive right to authorise or prohibit any form of distribution to the public by sale or
otherwise.).

131 CoNcISE EUROPEAN COPYRIGHT LAW, 363 (Thomas Dreier et al. eds, 2006).

132 Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on Rental Right and
Lending Right and on Certain Rights Related to Copyright in the Field of Intellectual Property.

133 The Content of Council Directive 91/250/EEC of 14 May 1991 on the Legal Protection of Computer Programs, OJ
L 122, 17.5.1991, 42.

134 Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the Legal Protection of
Computer Programs [hereinafter Computer Programs Directive] art. 4(1)(c) (“Subject to the provisions of Articles 5 and
6, the exclusive rights of the rightholder within the meaning of Article 2 shall include the right to do or to
authorise: ...... (c) any form of distribution to the public, including the rental, of the original computer program or of
copies thereof.”).
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185 Copyright Directive art. 4(2) (“The distribution right shall not be exhausted within the Community in respect of the
original or copies of the work, except where the first sale or other transfer of ownership in the Community of that object
is made by the rightholder or with his consent.”).

136 1998 OLG Bremen, Betriebs-Berater (BB), 4 (4-7).

137 Lothar Determann & Aaron Xavier Fellmeth, Don't Judge a Sale by its License: New Perspectives on Software
Transfers Under the First Sale Doctrine in the United States and Europe, 36 U.S.F. L. ReV. 1, 35-36 (2001).

138 Computer Programs Directive art. 4(2) (“The first sale in the Community of a copy of a program by the rightholder
or with his consent shall exhaust the distribution right within the Community of that copy, with the exception of the
right to control further rental of the program or a copy thereof.).

139 WCT art. 8 (“Without prejudice to the provisions of Articles 11(1)(ii), 11bis(1)(i)and (ii), 11ter(1)(ii), 14(1)(ii) and
14bis(1) of the Berne Convention, authors of literary and artistic works shall enjoy the exclusive right of authorizing
any communication to the public of their works, by wire or wireless means, including the making available to the public
of their works in such a way that members of the public may access these works from a place and at a time individually
chosen by them.”). F%ﬁ NREERE ) AR T A SEERE o B RAES %Yﬁ%iiﬁ@:@ H 30 (2005) :
HeEly T ABAERENE - FBREYE - piEsE 920 H 578 INAER T HAREREE > FRERE rﬁi‘%’%‘”%
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140 WPPT art. 10 (“Performers shall enjoy the exclusive right of authorizing the making available to the public of their
performances fixed in phonograms, by wire or wireless means, in such a way that members of the public may access
them from a place and at a time individually chosen by them.”); WPPT art. 14 (“Producers of phonograms shall enjoy
the exclusive right of authorizing the making available to the public of their phonograms, by wire or wireless means, in
such a way that members of the public may access them from a place and at a time individually chosen by them.”). " ¥}
INBERAERE | AR TN REUSHE 0 B EATHRSE 139 0 BigREs 0 H 30 A=A DA TIRIE R 5
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141 Michael R. Mattioli, Cooling-off & Secondary Markets: Consumer Choice in the Digital Domain, 15 VA. J.L. &
TECH 227, 10 (2010); TANYAAPLIN, COPYRIGHT LAW IN THE DIGITAL SOCIETY 124-33 (2005).

142 Copyright Directive art. 3(3) (“The rights referred to in paragraphs 1 and 2 shall not be exhausted by any act of
communication to the public or making available to the public as set out in this Article.”).

143 Copyright Directive recital 28, 29.

144 Mattioli, supra 141, at 10.

145 UsedSoft GmbH v. Oracle International Corp., 2012 E.C.D.R. 19.

146 | ukas Feiler, Birth of the First-Download Doctrine—The Application of the First-Sale Doctrine to Internet
Downloads under EU and U.S. Copyright Law, 16 No.4J. INT’LL. 1, 1-4 (2012).
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program)brr,a AR L 2 B R w:f’f;r%?r g R o R Atk
2o grrr T & W4 o5 A (owner of a copy) Bt TE @52 5 r?;p 3 * (rightful
possessor of a copy) j» F¥* A%k jE i s B 28117 Funrt a8 R TEH P2 4 4
d3 A L RRR2BE

rAEERRI Y MAL X2 L2305 MAL ¢ o0k £ 38R BT 0 2544 Peak
LBtz U4 @ i Bi%kiErd| T Peak 7 4 £8117 i M€ Wb o4 L Ak iZ
4 DSC 22 RBOCs 2. fF ek k&2 _RBOCs #_% 3 X 18117 i%3# 2. POTS-DI #: 44
A B T

% 2[e3ns 0 DSC-RBOC ik + REiE4 M 3 P A4 7 54 2 RBOCs
gLy by 0 ¥4 DSC ﬂ““@?‘l”\wﬁ%%ﬁ B R

224 DSC Commc'ns Corp. v. Pulse Commc'ns, Inc., 170 F.3d 1354, 1357-62 (Fed. Cir. 1999).

225 NAT’L COMM'N ON NEW TECHNOLOGICAL USES OF COPYRIGHT WORKS, FINAL REPORT OF THE NATIONAL
COMMISSION ON NEW TECHNOLOGICAL USES OF COPYRIGHTED WORKS, at 12 (July 31, 1978), available at
http://people.ischool.berkeley.edu/~bcarver/mediawiki/images/8/89/CONTU.pdf.
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RBOCs 3 B POTS-DI #i#82 gt 4]y M€ Wy or3 A% tic 3 5 2487
“+% fp s & — i DSC-RBOC t3% 324 RBOCs # #& POTS-DI #: 48 & %4 &% 445 %
AFnE R e S 2 B 0 PP B2 8109 R B 2 WP S B = 4 2 )
Aapre &b iAo o BIIT RS M E RS A pd R I AET RAMEZ
A 0 fE & £ ik 4r 2 0 RBOCs #-#ic#8 i # »t2bd DSC #1714 2 A 8 > i fain s
DSC-RBOC 3% i+ 4 #- RBOCs %_1+ 5 POTS-DI #r#8 & ®l 47 2 #75 £ o

Bofs o AEBIRIIE D ERPE - ZBHF el 2R A 2 RBOCs
FEMEUF T A CEHE LU A2 A RA L G 2 BFIE - i
FREFEXETE AL I LS M B o F G AR o B ER
ZIHE ﬁ*a‘%il#wwﬁ A 7 AP {28 R g 2] BT ﬂ%f% € AT T F - Flt o
A %2 i RBOCs 7 08117 2 £ 4= %75 4 » 4L+ Pulsecom # ##ned 7 5 %
BEUT 2 &2 £ o

Jiv o~

3. 47
A % %4439 DSC fo RBOCS 2 #r## 4k N % » 64c: *T§]) RBOCs # # POTS-DI
xmﬁ—é W S 4 5 = LR Z H il » Ak RBOCs # )« £ fe#i * 224 DSC #
22 ARE 3R L FR R T A %-RBOCs 3;'14 = POTS-DI #r# &€ W =2 95 * 5 2 2o
R ARl TR N G R RS L ) S S LA g 1
FHFADALAUSF TG A o AR B RRAAE 2 @ AREILT SRR AL W2 o

23
JeF ©

ARFR BN AL A HRME ATy A RS F PN F AR
RARTE O ZRUEAFIRG SRR R A ARG F FF R AR
g2z @d 3 ARZEF 2@l ARG 2 koA T o
FTRREREG G AT AERMERNY T3 X o mAZH A GRGT TR OET HE
/;J —Li—%l'{ o

(= ) Wall Data v. Los Angeles Cnty. Sheriff’s Dep’t
12 3g9

A %20/ 2 Wall Data .- 735 B ~ 4 & 7 6% =3 5t B 5048 (computer terminal
emulation software)s 2 > 2 o & 2 & ¢ 35 RUMBA Office = RUMBA Mainframe it
oW RGBT A5 0 1996 & 12 7 3] 1999 & 2 0 I R SATE K (Los
Angeles County Sheriff's Department) £ 4 = Wall Data p£F 7 RUMBA i 48 » & /%30

% 1996 & 12 * p¥ ~ 2= RUMBA Office gk » & — ‘= itk *"“’K”‘ - %= RUMBA
Office c7CD-ROM fr— > 4| & > & (> FiE | *‘F‘;Gﬁﬁ% e 1;%*'3331% 250 i# RUMBA
Office #:1#:1997 # 11 » ] 1999 # 2 » H F» 2 R &E K < pLE 7 1,628 % RUMBA
Mainframe #c 884248 > B8 > BN E L A X T 7 3,663 B gt RIRE -

AA7 0 B AL EIRE L A éf_’f’ #7q = #7(detention facility)—Twin Towers Correctional

226 Wall Data v. Los Angeles Cnty. Sheriff’s Dep’t, 447 F.3d 769, 774-76, 784-86 (9th Cir. 2006).
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Facility p 57750 2 3 %1 < % RUMBAOffice # 8 » 2@ 2 (5308 B 4 7 4o ok i
B ooz v DA ap ffy(hard disk imaging) | $oiF 0 -0 TR ERY ¢ Rl AR SN 2
T "\‘}‘J*Ké‘ WP H s TR AE Y o UE K- X - XX AR E - LT N
RERF 0 Bl o ERE R 1% A ghpr o i RUMBA Office % % 5] 6,007 & % %6 -
@rmmmmaﬁTm#%%gEWﬁ ¥4 i % RUMBA #:48% %+ 3,663 5
T H 74 %A3E < % RUMBA Office » i & Wall Data 4% 443 4# (shrink-wrap
license) ~ 2:4 34 (click-through license)fe#: 4/ # % ¢ gz ifix > = Wall Data i
RAVBTELRRE FiITEEET - ;M'E%*Kg% Rl H T T BB EL kA
i * RUMBAOffice 2z 4 i35 — Z A oo 3% A X AARQEHRE2Z & > ¢ Wall Data
F IR e8117(a)(1)2 & HSE ﬂumﬁf :

2.2 AR fE

M 8117@) (1) & H e W2 Fnkr § A 2RI MAL &2 243 ;;1;; A%
% ¢ 0 ¥ Efg X Wall Data $1> 72 4230 & 5 5 S I gt @ * 2 '] > @ — S kg il
“75 4 (owner of the software) ¥ # & 3 e If| f 3£ 4 FITEA P 4 o7 TR
* HREAY > TR L WP AR E A L UG F R R A LR R
AR TEARAR 5 AL HE Ao-a- g8 975 4 (owner of the software) - F1#t > 1345 MAI % 2
LR R AIESINE B ¥ 268117 #r3) « Wall Data i %8 2. EARIE b’“r’ﬁ A o

Ra o 2 fes 2] MAl & 20 H) 491 3|2 3438 TR e - H Lo 0 i 2

i R AT E R L RUMBA BRI E tlir2 %15 4 » B 75 ma B4 r.ujgﬁg%
ZEE S FLRUBRELR T AEREGE N RIRE K () TR ERF 2
AORRER S, PR UHSE R RERE LT LT '\’»Jﬁﬁ?’h
RUMBA Office #ix %2 % % 7| afrifwrp\ F#Ters ) P YR PRI G e R R
FURER A 3R K 2 A

3.2 A 47

AR ARSI MAL G2 L3 it IR RA R R B B S
FREREG R RS F R B\ R - R E APy A DAy 0 T AFE
A2 AL A PR R A RARE R AR L A AL WP G L o ki 2

S S L T MAL S S5 L PR e 1AL £ AL P AR L

)5 ¥ 18107 2 b 97 5 %%-—’JJ—%‘“’J%H ALTAER A XTG4
L“i';i%t’?:]% Fer MAL 2 4p 2 T 2 4T D)%
* i o PFWF]T"/"’%.’T é‘F*ﬁxulé"'}?ﬁtr\f”v%f‘*b r'“‘%ﬁ'%J\‘t”q

B w8lIl7 2 gk AN AZHFI AR B AT LEALT /T B AR
1’37IJ227 o

o

(7 ) Timothy S. Vernor v. Autodesk, Inc.

227 Carver, supra note 219, at 1902-03.
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1.x5E2%F

Mr. Vernor % eBay ¢ Ro kst ot & AutoCAD packages®®®: # - > AutoCAD
packages 3% £ ¥ 174 £ Autodesk = & £ 3= £ % >} 7 - 7 Autodesk =1 AutoCAD i 48
kgt g3 d - RPEARE A PR e TN F L T AR ¥ A% iEAR R AT
T £ K2 RHERR L AUtoCAD packages & P+ § 5 - PEERRERGR (1T
MAL L2k ) frB & b= 2 o

%% AutoCAD packages #_ Vernor »+ 2007 +# j&— B & e @l A % 7377 (Seattle
architecture firm, Cardwell/Thomas Associates » 12 ™ f§ iz CTA) #73~{% eh» CTA 2 &
PR Ak BATHREZ MBS G (software license agreement - #i SLA) &
R L & AutoCAD Realease 14 ( 2 F i fi Release 14) 2 it € @4 » @ LK
Realease 14 {r< B fcd 5 ~ I % % Mr. Vernor. 8225 CTA & g3k % -
AutoCAD package 2 & #+RE A 28+ 177 _package 2 B p % 7#83% AutoCAD package
= Autodesk z & & #4¢F > Mr. Vernor A % & SLA Z @3t » A% p 7@ % & A
H 7 re %55 AutoCAD #ic#8 > 8228 Mr. Vernor 4vsg SLAZ 35 fe» L 8325 p & T 7
% SLA iEacsrdnd » Tl M € G4 f] eBay = & -

Autodesk #f 1 & &2 AutoCAD #1%¢ % SLA > Release 14 < SLA jx % $ : (1)Autodesk
% A Ll T R (2)i * —‘guﬂgw L BBz i Q) @ JF,Z A
& Autodesk - e R A5 - R A TG Lok 2 S (4)F ) Bt F el 2% H
BRI o (5)F R P F AR iE L WA B F SLA 2 PRI R R B TS
SLA 7= % i * JF‘f AR AR A R AR ol T B R ;ﬁ ER
- e~ M gz # 7§ (activation code) | 4 it #4 # * -

2007 & Vernor #-H #7p# » cow 2 Release 14 f£ 5 > eBay F fx & » A = = adp
# ¢ - Autodesk 1] * Beix+ 4 # ;2 % B (takedown) ; 1% 4] & + eBay He'k Vernor £
ip 3 - eBay 4?&'5% Vernor 2 44 % & » Mernor 3% 1} 7 & i 4e(counter-notice) > ¢ ** Autodesk
AW et ki & eBay wAR 1 Vernor cdp ¢ 5 A% w =t 4p # BF > Autodesk £ =t v eBay
3 T i # & F eBay #- Vernor i - eBay 4 \ernor gtk = iz 4 {5 > Vernor
B 17w Autodesk % 7+ 2 M1 & Release 14 2_ {7 5 g% %~ <4 &  p|#7 %3 » Autodesk
e EF & A Vernor i 0k 2 &gk > @ Vernor # v eBay % 2 & i G0 3N iE ek
i 4 Autodesk Fe A ™ i 0 #x eBay - = w4 Vernor tk = 2 dp § BP0 R A Bt pE
Vernor tk = @ fSAginigE - B0

Mr. Vernor & {5 = 74 ¢ 1 % £ & CTA #72~ ¥ 2 AutoCAD packages - ¥ %+ 2007 £ 8
Vo gk Pk AsFE i 372 (0T @A Vernor 1) 0 FEiRH R A fr A kot 2 & 2 AutoCAD
packages ¥ A & & ¥ (T2 2. 7> F P > Mr. Vernor 7= 3 % Autodesk £ fiz & 2 {7
5 % h>t Washington Law & 17 =T 7 % #; & (an unfair trade practice under Washington
law)-Vernor | % z_;2 2% v 7 Autodesk 2 2 3% > 3% 5 Mr. Vernor ) & AutoCAD packages
2 7R FIEHE28100(a) % - 4 & R R AR FIM IR M Vernor g F iF

228 Timothy S. Vernor v. Autodesk, Inc., 621 F.3d 1102 (9th Cir. 2010).
222 Timothy S. Vernor v. Autodesk, Inc., 555 F.Supp.2d 1164 (W.D. Wash. 2008). [hereinafter Vernor I]
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W

P
= T
i
i

1 kpoi- 5B CAutodesk fde s Fed 2 iE P ¥ CTA b & frfg 2
A CTA Az 24 ? -kind g F 45 AutoCAD packages 2. k3% » ¥ KR EH # #
AutoCAD packages & Mr. Vernor #% iz % Autodesk z_ ¥ 174 ; s+ ¢t » Autodesk *f;fui K
*%ﬁﬂﬁ%%%é #ep s A1 i Autodesk ik 2 F rﬂﬁmﬁmiﬁ@
BERREAEFEMNF AR > HFEEEG Autodesk i K & fop %k R
Realease 14 z_ iﬂ*"i Ao 7P kT8, 7 Realease 14 & CTA » w22 CTA fr Mr.
Vernor % 5 M € WA 2 97F A @ 75 ¥ x4 e R 2P0 &a > Autodesk 7 JR
'"’yzl‘mm - g o Fp e w4 R g Bk As b 3R o

LW
‘¢ 4\"
}-L

2.5 LR

2 ek or A R A gAY A Autodesk x4t & R B 3% 48 Realease 14 € ® 4+ = Ag £ >
2 FBeE AW AELIRA B2 LR £ 145 Wise 22T AR 0 Ak g AL SO & ki
TR XAEE R EAP T A (DR AR RE WL RE (QF T AT K
1 F WA g fE(title) s () LE FERSMEE WS (DB LU B) kT 5P
FLBARFS I @0 Raly 2P AEATHEF o 2RT3 § 75 FiF
A FF Ry S F R ATE gL G EARES &P - L RAE -
#¥ ﬁ%MN*lnwipMMNwﬂﬁ%ﬁwxﬁﬂqu % i s 8117
"E£ 94 “r5 < (owner of acopy) ;22 8109(a)s" 4 = £ @ #r5 4 (owner of a particular
copy) | & & 2 7 &Ap I o Rl PR Wise 5k {o MAI %2 5% > (ke n By £ 0T 2 5
EHFR TR F AP SRR C()FER A LT P rh g GRS & FARR
B2 e (QF THA LT @ oIl gl Q) F T L AT
b g & g H “’ﬁ‘l i

Mo &P 2Rzl i Autodesk i H 443t Realease 14 #i#82 w1 5 8 1 't 45 i
e * 4] o g Autodesk 2 g E W G geRE E Wb 2 ARIRE A 0 Eu ik CTA #2b
%M%Hﬂﬁ@ﬁ@%%?4’%2@&%¥~iﬁ%&ﬂﬁ%Rm%%M%éﬁ%
% Vernor » CTA {= Vernor i & #c48 € @4~ 2 75 % &3 Autodesk & 5 #¢# ¥ (£
P45 5 B tReno Vernor w2E B3 15 A s Vernor 2. %\ % A% 2 ¥ 5 = 5 Realease
Mﬁ#éﬂ%%%j*’W%%&Q%ﬁﬁﬁﬁﬁiiﬂﬁéﬁéi?wiﬁ%iﬁ
728, @ ¢ =% Autodesk 2. &l HE -

i fe7r - - B woVernor L % - 0 Vernor Ak Wise J £ Ap iRt b 0 2 Wise
%2 3 Q%“r’ﬁkﬁﬁfﬁéﬁhmﬁﬁ%ﬂﬂﬂmf PR AERRZR
PlEn 5 ’Wlseﬁiwrﬁ:':m L ’T/;»Flim—ll}-ﬁ%n—\ﬁ—*]“}-ﬁ% ¥ o0

20 RIS Vernor ZEMth 7 AR Z FIANE - ASOHHE 4.2. 1.3 HE M 2 /4

231
232
233

United States v. Wise, 550 F.2d 1180, 1190-92 (9th Cir.1977). £, 4.2.1.2 -
FE2H 4211
EBAE IR AR SEAF R e B il - SUREIE R IER DL T EBYIFRA A (owner of a copy) ; BT

CONTU s " ERW) 2 A A A(rightful possessor of a copy) ; HYAIEE - 5@ A7 S 2 EIR A1 A
EHRERH AN ] LI BV BRD U 2 (R -
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#

< BTG g 2 m i 2 Be(DSC %) e & o i 2 Be(Krause 2%z L fz4p4sig o @

CECR BN NNt S SN S 7"—4—12‘]!7&;:.\.;7; ' DSC % 2. L35 K87 & % 2)idp #riir

% > Krause %z % i% ii“"ﬁdxfh T%J}EP\? H ’H&ﬁgﬂa%mh%\. 5% = > \Vernor

SRR S| gr2 LRk > Autodesk FHAEE ALY O HMENS 0 23 pE

Lﬁﬁ‘fd%oz#é?’?* ’@?ﬁfaﬁﬁﬁiﬁﬁ—:ﬁﬁ’% fa ke & orik > A & iERin s Vernor 41
25 B O ALETE T SN B LT EE > &S w R

AN

=

K}

,um*‘vi %uz» , -*ﬁ #i g ise %—"Lr#;g:' L}'J%’ﬁ-@‘% ) 3% ) #F
ﬁm, THEE o

AExFA o E A4 Wise £4c MAI 22 AfFm - HH I =18 % il vl
i A iﬁ‘&?ﬁu’iﬁ" ?—\"é-?u?"’ﬁ”}; Al (l) T A LB P4 T GRS % Jz;ir}t;}j‘i
2 fE 115 (2)F (84 « A3 #20 * F B s {17 47 5 Q) F (T < A
S =T A S VI S SER - = - B LA S %Lf’b"%s ERRERS :}zﬁ
PR NE W B FARREA R R Y Pl s T TR R AR Y SRR
41 e PR A AR QP R R A e T B R PR E W 2 iR e R
HETE 0 TRREE (A R HE BRI 2 1 B B A RS L A
iﬂ%wy"{ﬂﬁi4i%é%ﬁ?ﬂiﬂﬁ£%@wﬁﬁﬁﬂ’ ik A
B ® MAI ﬁﬁviﬁzrﬁ Tk Wise Rtz o Ra > ARBRT A F R
PAFE AL AR BT R A AR R GG 2
2% 55 28 Q%rﬁﬁ},ﬁ;‘d EVREBERS FIEED SFenLfi > AEHAari iz =
L SRR BT L b RN A s £ 3236,

x\“.
En

Ao e -
\_4

(= ) MDY Indus., LLC v. Blizzard Entm't, Inc.
(= E A

BIizzard Entertainment (& £ 4F % = & > 027 @ 4L Blizzard ) *+ 2004 # 11 * & &)
R & Powesst TR B B (World of Warcraft) | 27 » Bgke R g s 55 BInA
$o o RRA EAT ) PR Y2 R AR BARY R A PIRE D
PERNPIR B o RBEE B aIm 733 M AR Y BF 7 Bk d o FIRRITEIR L
¢ AT U ERGEAGRE R FF T REY s RRE AT R EE

B YA B o

B>+ Blizzard i * p23k et e - & - REPRE F arm i R H ok £ Blizzard

s 8 * 2 B R(EULA) » 12 2 i@ * g3 (Terms of Use » @ 4 ToU ) » EULA sp

’

234 Krause v. Titleserv, Inc., 402 F.3d 119 (2d Cir. 2005). %5 4.2.1.2
25 Andrew Degner, Wise-ing up About the First Sale Doctrine: A Look at the Ninth Circuit's Approach to Vernor v.

Autodesk, 35 COLUM. J.L. & ARTS 581, 606 (2012).
2% David A. Costa, Vernor v. Autodesk: An Erosion of First Sale Rights, 38 RUTGERS L. REC. 1, 12 (2010-2011).
27 MDY Indus., LLC v. Blizzard Entm't, Inc., 629 F.3d 928 (9th Cir. 2010).
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FAMIYENIRFO RRAL KR Moy - IR FHEHPFELER L2 5 ToU ap
FRIGHATAR PIRE > § IR 2R vy - TR SRR PIREFLCIELE LF R
ToU - =7 F & EULA 4r ToU » 3= 37 13w #7pL | envsfb gkl o

Donnelly € — i~ #8831 427 > o pFe R BE B 3= 7o Donnelly % 2005 & 3 ¥
Bg- 27 R RERE By R 2 gty Glider> B4R £ &6 pe B
A oo 2Rm gl 5 A o Donnelly Ak & § X B 4215 i MDY Industries, LLC (2 F
H# MDY) chgextpxs & Glider» # - B3 % £ £ 15 3] 25 =~ - &px & Glider 2 # >
Donnelly # R # i Blizzard <7 EULA v client-server manipulation policy » H %3305
Blizzard & & # i+ Glider i&$% e it #5088 -

B~ e Glider & A 3¢ & £ WA BRE F 58088 > 23 B RRE Bt g
A E s 3 ¢ R E T Blizzard %2 2 § 0 H p oy 2 & 50 R Blizzard o
MRl e #Am A 2005 & 9 * GopFix > Blizzard 8 & 7 i G I fdd * A S ¥ =
A i kY “-ﬁﬁﬁrﬁkﬁ' B P PR R 2 Hi Warden 0 < %4 & Glider f3= ’i\;wt Warden 4
B P @ e Z 7 ¢ Warden #ak @B MDY #+3 Glider :£ (718 s ¥ -2 £ 5 p|2
FTrh 8 ¢#¢?%¢HW’ﬁﬂﬁﬂ?%ﬁﬁﬁﬁﬂﬁﬁﬁGMHHmO

2006 & 8 * -Blizzard m MDY # i & 2 & > & &= MDY =k b e % & §]{- Glider

T EFhE Y BT Blizzard 2% (¥ - Donnelly #t™ ¥ % # 8 - = & £ Blizzard #. P
™ Glider % #4h%k ¢ 2 4 & 48 > Am Blizzard © A% & o ¢ # 10 * - Blizzard
EEFE2 5 Donnelly » #8€ & & Donnelly i# .+ MDY £} & Glider 2 7 5 » & B % 2
Fedede 2 3F o & MDY » 2 Fedk Ao rrsd2 o7 0 Free Glider ¥ & =3 Blizzard 2. ¥ it g
fed = g ] > Blizzard 2t A3k 4ciz # DMCAS81201 ~ R if 4k ~ X 3 i # (tortious
interference with contract)2_ ~ 2 o

2. %L fd

B >Tp= & Glider 2 7 5 2% 4 = B 3% % £ (secondary infringement) - Blizzard 2 7
AP § ERERAG L 4 ;I%Q\Bllzzard &R @ * Glider 2. B gy B 3= RIE
E#&‘rbﬂ‘ﬁﬁ ERm o E I *8L1T7 R IR fagr B TR g B AR
MDY "’ﬁ@a"%—&%ﬁg EF 2 o 2Rl E B2 - & "f}ﬁ,@\‘ﬁ— B2 mye z i+
Glider 2 7= 7)v T i * L R Fiagr 7 4 GRBE Rt € W2 o3 A drdap
fﬂﬁ« :

A% P95 Vernor k2. = & F K| ¥ 2(1)%'T'F%§ AEE PR A T R R
#ﬁiﬁ%ﬁx%ﬁﬁ CR)F ER AR Y A B AT ] Q)F T A AL
T E & 2 @ % U] 0 ) A Bk ?‘T Z"\a}ﬁﬁkﬁ iR CIAR S ESE €5 BN
Blizzard %9 # $3 i f8 2 #13 > 27 RS B2 IR E > =FI FE L L&
%;:iﬁ R BE IR R A $2 4 > Blizzard e B L m R E()VBE AT R A D

& e 5 (i) AP Tffﬁjﬁ%@a‘ E/ECE (|||)£’£ A & R e &, EULA - Blizzard 7= 2L
f’"! LAEG R U] 0 blde 3R PERN R R O 2 K2 W i > ¥ A Blizzard F
2 ER e N TG Y w0 FIRRIEF *E,u% » Blizzard # % oF B % % = 3 4g
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T%éifrf% SR WERTMEARLE  RRE R R A SR E UF X KE
B BEASNE A 3B R LRI LFE A A RBRRURR
Fzzmple 7% Glider 2 A )T 2Lt & W2 475 4 > R Glider # * 7 71

%Mﬁﬁ%iﬁ%o

B T AR %%%ﬁkf"ﬁ%ﬁiﬁ“#ﬁ R E W ;.’A:; # @+ Glider 2 75 5 &
ERF R EARZ U] T g ixT Blizzard 2 & ] 0 Flt A A S F ;r%ggg%g;% =
238
3] A 45

A&iEBus Vernor k2 AR OB BE AR p A E LM E WU irg L2 &
B 2H0E B0 AT R R R ECs P SRR R (EULA)foié i Ax(ToU)snp % i
ezt s Blizzard plas &7 % DHdE | o pt s 2 i > 2 g 2 0 a2 AT
o T IR R o R 2 e LR AR o s B TR B LR G
* Glider 224 )3 @ ity 4 @ 2L dl £ fld 55 4 o

4.2.1.2 5T J 2472
(- ) United States v. Wise
= P2 R

A& B2 A Wise fede HiE iS4 F I T L S (Hollywood Film
Exchange)2 ¥ % » H K Z R F L w2 % L2 T 1::5«3'\%? A gty 349 38T B
2 FE % E o & & 16 e 35 & 5F (millimeter)2. = & § R @R > ¥ TR
2 ¥ 'F%é’i?:*“*f’ wieaPorg o

Wise “p 1 &2 (& TR AIF ZHE L T L7 A B TR LE 20
im -~ A 1rVH%i ZEPESR)E A B FRPLBRAIPU TP LA
Film Salvage Company > — S ki wic > 7 ¢ w e WL MYHB T A3 2 Fijo

Wise 4! % LRI TEMTEF B NE R 7 iE > Wise 1L k=R 5
VIP# 1k s &3 % 96 - 2 @(photoplay) =& M & 3 w2 P o Ed
ﬁﬁ%@mivﬁ’%ﬁﬁﬁmi'kw@méfj%ﬂ%%¥ﬁ@ﬁﬁﬁ%%ig
s PR F o

RER NN

ARFRRBEERR TS OP I RBIAES S - IH L HY g8 B
*F 3tz B % - B kL& 5_Warner Brothers Seven Arts 44 National Broad-casting
Company (1T fi# NBC) TARRF # 7 & Camelot > H gk 5 # 5 (Mg 7
SRR B RANBC | w4 (print)...... oy Wise 77 L ATV HM | § M
% 2_ 3% 7 > Warner Distributing Corporation =% 5% £ B & 77 » H3 P # 2L 00 8 5 3%453K

28 HARZAREEE By MDY T DMCA 7 [T B EHEER -
239 United States v. Wise, 550 F.2d 1180 (9th Cir. 1977).
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pE R E_ ez Warner 4 0 NBC p % #rHl T2 350 > 7 a3k iR~ akis
8 NBC 2 75 45k frsr3 # o473 #ﬁf’? S A (Warner)s+d o Bk Bin s 194
Faer REET R OEME G0N F o R EN BB SRR AT o B S B
e8_Rf >+ Columbia Pictures Industries, Inc.#7/ 4 = @ Screen Gems #:4# American
Broadcasting Company ( 4 i 4 ABC) 14 % 4.3 #%4%*% T & Funny Girl 2 #3% > 3%
Rz Agiust NBC 2 X2 iRsBigar - 4ridy £ P42 i3k » » X5 B> Screen
Gems g #rj fEfrit * @ L L WP 2 ApM R whFiF i Funny Girl 3 822
B E - MG

VILP.Z Gemie > T RWIT D2 457 > H7RE35T > B8 FE L (film print) € 12 V.LP.
PR NS RFR AR RIS 2RI AR YR G F
AR 0 A0S ORGR g R RARIRAE A T RRR R BT BEEL X H L=
AT A TR A VP A L B A AR L m TR o R
Warner Brothers #f3* Vanessa Redgrave # ix2_ Camelot 4= £ #r&2 } i 23k F 77 F o 3%
R F G (DEREHEL 2 BAPE S QQEXHEEER I RE L g 2
Pk B B ERFE T2 904X j*ﬂ%@ﬂ%xwﬁ\ﬁﬁ\W#%E@&’
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240 Carver, supra note 219, at 1915-16.
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242 Carver, supra note 219, at 1917-18.
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24 UMG Recordings, Inc. v. Augusto, 628 F.3d 1175 (9th Cir. 2011).
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249 Vernor v. Autodesk, Inc., 2009 WL 3187613 (W.D. Wash. Sept. 30, 2009). ZE{FEEAETH2R 4.2.1.1 -
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