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ABSTRACT

Divided infringement is a term used to describe a situation where multiple actors,
working in concert, infringe a patent claim. This type of infringement usually happens in
method patents, which involve multiple steps of a process.

By looking into decisions made by United States Supreme Court and Court of Appeals
for the Federal Circuit, this article explores the nature and evolution of divided infringement.
In Akamai, the Supreme Court has rejected the Federal Circuit’s expansion of the inducement
infringement, holding instead that inducement must be premised on underlying direct
infringement. However, the Court did not review the rule for divided direct infringement
under 8 271 (a).

This article therefore engages a critical analysis of the CAFC’s en banc decision in
Akamai by first examining the historical development of divided infringement and relevant
court rulings, and second scrutinizing the Federal Circuit's majority opinion and Supreme
Court’s decision in Akamai. Finally, this article argues that we should return to “direct or
control” "doctrine established in BMC and expand to embrace joint enterprises and
collaborative scenarios. Besides, when drafting patent claims, patent applicants should have
their core claims targeted toward a single practicing party. This technique could largely avoid
divided infringement of method claims.

Keywords : Divided infringement, joint infringement, inducement, direct or control, single
entity
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1.1 WrFeEhtEE HEy

BRSBTS B A 2 2 S5BHERIE - 45— BRI PR ARER] - 75
DAPRPEE N B 2 R 2 BHRITE AR PRV E AR - DUEZSBIEHT - R E RS
ZHBY o KWL BN EFIRE AN ORESIS 2 B S IR (E AN BB ER AR 2B
BE - Ry— BN o T o Ek=UEHETT A 4 (divided infringement) SiFEEERTHHA A
HIRFEST R » (HEEERHGESR - B AR K B BaE T - MR
HFRARRIAER S - RINADES IR RS i — 20 g - E T 2007 F-EEHHF
2 -3 APE (U.S. Court of Appeals for the Federal Circuit ) £ BMC Resources, Inc.
v. Paymentech' (BATF il BMC) —Z » A IE B I RIREREIR B % - (HEE
ez ZE e e e | (direct or control) JE AT A SEAIE A ZREE =
EERE T FLEEEREA TSR A R = = E - 5EEERE S
B R e o

HE R S CHEER 2011 & 4 H 20 B EEERFIAGE FIREB € ik
Akamai Technologies, Inc.~v.-Limelight Networks, Inc. ( DL &5 £ Akamai |) &%
McKesson Technologies; Inc. v. Epic Systems Co. ( DA | fig i £ McKesson ) W2 #E7T
Sl E S (rehearing en banc) (LA & BEHE Akamai [ Z8) 2 » BT B GBS
AR E N A EE et " fernadE ] | BY 24 o S NSV MYE AR 2012
4 8 H 31 HAfEHAVHNA » MEARE Gz = Al » 2Ll " #55 [ § (induced
infringement ) R ik AEFETTRRTE © I " 555 R | 24 EREA ==
RERIRE 2 =B BE T H SR EME 2 55908 - fELL PR 5 [ | B Ry -
ZFRTREE A EHEEEA > MEEEEEA B fEEEEANAER - T H
HF RN R ) BVTEE TS AR ? I = AT, 2014 ) E 2
HAZ EFY - WHAEEF 6 HIERE AL » hARRERR S [(SHELLAM B R
REF R RRE EARR - AMixs A e HR S A R A A7)
= BT R HMRIE R R EZ W 2L E RV E - MYERT AL S0 2 -
A ERHOE_E IREE BRI AR RE - 77 AR S E . e
T NPAEEE » AR AIRE ALL R A s R i~ 38 T RE EE AR MK i s 2 o
. Akamai ZHREES » REUEGTFTERR Z A& R - BEHMERA TR
& e

AR RN RED - 0 R ERRE A AR 28 fe A 3 fl s 2 73 - BR
TEBHFRIN  IVFEEH ISR R ER - A SGEHRERE g% U
i BRI R i RE - SR RE A AR 2 S el 2s 2 #EE 705 - 2
THEVE MBS - MR A A fwed -

! BMC Resources, Inc. v. Paymentech, L.P., 498 F.3d 1373 (Fed. Cir. 2007).

2 Akamai Technologies, Inc. v. Limelight Networks, Inc.,692 F.3d 1301(Fed. Cir. 2012) (en banc) (per
curiam).

® Limelight Networks, Inc. v. Akamai Technologies, Inc., No. 12-786, slip op. at 4-11 (U.S. Jun. 2 2014),
http://www.supremecourt.gov/opinions/13pdf/12-786_664d.pdf.
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FREETRE o S5 VUEE S M Al A EIRART Y Akamai Il ZERTEEATHY "3RS [E— ) IR
Al Cinducement-only ) JFUAI] » 3l 57 IE S RIS B AR RE R i e 2 5 3 fet T RE A e

B o BRI Akamai ZERSUARTHIR > 0 H BB S R SR R

REFTIRtH Z A TG o SBANERILVETEE ST » F8 ih HHE E R H 2 B H A
EHZ BN LETRETL SRS T o i R H A REA L R
220 DU 7 SRS SR [ IR e o ENESA S iR 5 TR B A oy B R
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2.1 TR RRET R ES

B T oA EET R EEUAR R X2 L ERET R (joint
infringement ) (45 1EH1 T s \EARKEEFFE ARIETE T o3 Bl EHEHA 2 —H57 -
B N\ S8 B B M e BEH AT 17 R N 2 SRR IR s Az A -
BB - ek —J7EE NS A~ B~ C =(EP5 - X EE A~ B W20 - C
SERAIH ZE G - A el AR B B L A Z AP e - M ARE
T T RydH S LA % Al aE o

2.2 EEBAEH R RET RIS
2.2.1 K FHYFLERE

EBMERE LLAT - BRI E RS AR R o IRIBESEREL - &
T RS EAE A [EEE i \SFAE AR = (trespass) MEE « 7AGTEH
SRS S REE VRIS i Cexpropriate VEE A Fir A S (- Ha/E & (ZREEE(T - 5]
VAt i B R R R AR R mrd FH E 2 E B A S8 s A Ui Az EEH
Fl e R - 45 Wallace v. Holmes®—Z& i » [ 25 7 —u e pHe s s S B 2 B A -

REW S (ERENE A E AR as (B 5 Al LRSS s & R A o e P T BB 4
G WS EE LREREHE - B4 fF Saxe v. Hammond'—Z&h » @¥1T 5 A
HE X EHEit A ZEBA 2 B (AR AR A A K BRI 2 B— 1Tk Ak
B S R AR MEEEREENE L T - &N R
70 o BETR | 10 AR R AT 45 A A DE AL & AR AR T sREfE =R AT
ESEHHEREN  MEEEERE (T N EEwR -

LRSS E RS AR S R E B AR - AR T RER
R S BEEXERE T FHEAERT A ANNEFEEE - 42 Dowagiac
Manufacturing Co. v. Deere & Webber Co.%—2Z= » —fir &K EFl A 22 w5 c il it = B
FINEORE 2 PBTH » Bt =5 AR E i i 5 P 8L G 22 S8R VAR N A 244 RF e
firtfleds i Ry " L ER Ry (Jointinfringer) « S541 - S B GHBE—1T 5
N EFERE - e E8T /RASE EHSEFN—E0 7 - A A AR
BRI T B A\ L B R B A A T s e ey T R -

2.2.2 EHE{=ZHE (Direct Infringement)

SERIEAESS 271 frk (a) THHE " ERERE ) B8 fROINER TERIA
REERFEARR > PREAREERGE - (5 - s 2584y ~ INE ~ IR0

% See Kristin E. Gerdelman, Comment, Subsequent Performance of Process Steps by Different Entities:
Time to Close Another Loophole in U.S. Patent Law, 53 EMORY L.J. 1987, 1994 (2004).

® Wallace v. Holmes, 29 F. Cas. 74 (C.D. Conn. 1871).

’ Saxe v. Hammond, 21 F. Cas. 593 (C.D. Mass. 1875).

8 Nathaniel Grow, Joiny Patent Infringement Following Akamai, 51 Am. Bus. L.J. 71, 77 (2014).

® Manufacturing Co. v. Deere & Webber Co., 284 F. 331, 333 (8th Cir. 1922).

10 see Crowell v. Baker Oil Tools, Inc., 142 F.2d 1003 (9th Cir. 1944).
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%l%ﬁ%ﬁ%&f EFRERAS T (Strict-Liability ) » JRE[] » BFIRE AR LAGEIHHY
PUSHE N TEA SR - NS AT s AR R e
MAEERH R ZERET fﬁ”r%ﬂ? AR RN 1T Ry B FIFIAE Hilton Davis
Chemilal Co. v. Warner-Jenkinson®*Z& » SERRFTE RN T 178 A EEHEEF] > BT
HEMEREUEIE o 805 271 i (a) IEf'%iI”WhOGVEV "o B TEATRA
HE A S AR e 2 W BIER AR -

2.2.3 EEE=RE (Indirect Infringement)

5 271 f&& (b))~ (c) MIEMLE " MR | B BEESETHEREE
%EJJM AT ReRBRE o Hor (b) BEMAE T 555 (=4 4 (induced infringement ) 175 >
BTk T RS (R E RS BEEEE - (o) HEAEE " #
Bzt | (contributory infringement) 17/ » FRSCINZES Fy = " FESEEIR A e 2 %2
&~ IRESGECIBAREER -~ 25 4040 - (e R G 77 /4 E AR R

AE > HEENZIEY) G % fFT/“yJ*”T’EiZ%F’?ﬁHLM’E%Tx:.&%*UT&E EEEE LIk
SEFRERZ L ERYSE - EaElERE =

FHESA B AR T EE=(E | (intent) 1’!52%%@?1‘%2@  BEEIRRE MR SL
BHE HEFEEEHEESEEG - B enEbi s Aro Mfg. Co. v. Convertible Top
Replacement Co. 1822@@*%% 271 {¢& (¢) HEEF > TME (T AT B ZEZ TEHEE
YERRILEI R < 25 271 (b)) B ARREERIAETA S IRIEE R Z K T EEE - (Hi
BRI GIobaI-Tech Appliances, Inc. v. SEB S.AY-—ZEhZo5 » o |{SHE Fi
(HEEEBNEFEAE L » BCRTANEES R REIN R ELF R RERUR « 5991 o AR 2 Z= 0k
IR o RERR R R B B B R AR -

2.3 BRIy RER RRE T RAS BN 5

Tror R T REY)an BN EiEpOR S BRI - B MR 254l
el 2T R A RS » B8R — Nt 2B EEATZ T - 3%

11 35 U.S.C §271 (a) : ” Except as otherwise provided in this title, whoever without authority makes,
uses, offers to sell, or sells any patented invention, within the United States or imports into the United
States any patented invention during the term of the patent therefor, infringes the patent.”

2BMC, at 498 F.3d 1375.

3 Hilton Davis Chemilal Co. v. Warner-Jenkinson,520 U.S. 17 (1997).

4 BMC, 498 F.3d 1380.

15 ppEg = \Whoever | o i R By ¥E 8775 A Damon Gupta, Virtually Uninfringeable: Valid
Patents Lacking Protection under the Single Entity Rule, 94 J. PAT. & TRADEMARK OFF. SOC’Y 61, 65
(2012).

18 35 U.S.C § 271 (b) : > Whoever actively induces infringement of a patent shall be liable as an
infringer.”

1735 U.S.C § 271 (c) : ” Whoever offers to sell or sells within the United States or imports into the
United States a component of a patented machine, manufacture, combination or composition, or a
material or apparatus for use in practicing a patented process, constituting a material part of the invention,
knowing the same to be especially made or especially adapted for use in an infringement of such patent,
and not a staple article or commodity of commerce suitable for substantial noninfringing use, shall be
liable as a contributory infringer.”

8 Aro Mfg. Co. v. Convertible Top Replacement Co., 365 U.S. 336 (1961).

19 Global-Tech Appliances, Inc. v. SEB S.A., 131 S.Ct. 2060 (2011).

20 Aro, 365 U.S. at 340 ; Dynacore Holdings Corp. v. U.S. Philips Corp., 363 F.3d 1263,1272 (Fed. Cir.
2004).
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BRI » 7 A S RN S F A B 22 B o s R4S
EREET ARG > HEEEFEEE ST E5KE ¢

1. 58— HE ABESIERRALLE ;

2. EHEIR(ERE S AGIENRY o B E R e E RS A HEE T

3. BHEIGETERERESEIIRE K

4. fETEEZ S HBREaE SN

H_ ARG A > T AR R TP BRAE AL - RITE B AR > A
JEMEYSEFNAE — | S RAESE SRR R T By T S IR B E B
REN o MHECH > 175 N AR H B it 55 BB AIGC B Pl 22 2 Fr 20 BRaain B 4%
= - EiRIE2EFRA]  BRFEORE—{7 A/ RE GitFE T R A SR E R
W > RITT R NEIREREHI R B BERTA 5 - I EMie T S A DLy T N E it
R EH - el R B SRR T R BT RN AR EEE
1 S5 B 8 ER (A R R PR SR e & 1 R AT - 778 At mT e Rl
PHEHE o I \ B BB B B4R SR A s (s K E 4
A T REHI TS AW 2B Al RFTARIHT -

S—JHE - WEERMEEEEE TS E s T T A ) ZEK A
R T By N Bt A A% A\ A& E R L B o HI R RE R ST
Ty NERETEEF 2 —/NPERM SR R R R NN AR B B IEE -
DIFRFIac 7% 1Y Facebook & TiAE Fsffll » {Eeas A {E Facebook $2 (it HTAE Al Bl1#7E
B THEE | 27558 BN R BB Ry T 1T N\ EhEE TR,
B UPER R T KRB REER - YO T ) SRS IR R N
fE2a% Facebook 1&2KFE HIFETeEItTIAE » Al A BJ3f Facebook FEtLE BHEHE 5
GRS > (H R NRET [ EEIT R N Bt 7 A 5SS FEE > RSk E i
=HE ) 23185 SRR R AEBISHTEYIRA » T sEA fRdZ(ERE » BRE Rz -2
FHSHEE SRR AE -

L bR > B EAE BEEEERRE TR A AT A AR5
THRE RS - BRI A (RS A R E 2 nJaeilEIRIE R © S 2 E
Z R R EEE L T N BRI BT - BIERURE SO A B R > 5 - A
A F 12 2 [ETEUS- Pty - Bl RS S FraiiRa 2 B %G

2L BMC, 498 F.3d at 1377.

2 EE - R B 0 H 382 (2009) -

2 DT AEES B B o 4BRRERETE (VBILENER) IARENEIERE S B R E =
NE - BEERAGI TS — 55 REVEEEEARIR R —17 B A SRR > AR R -
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£ BMC ZE LI TABCE R e T B 5 A A o e R R T R fi— B R
filt » BMC ZABemEENT T HEReizd] ) A (9L TRTE R - DU N AR
73 R WALy © S —Hl o r4EAE BMC ZEAT > SRBUABT ST T ASA oy fEr R P R A%
ZEEIEE L BB rERAl T BMC 2 - dfdet BMC FKATE R FHYEER -

3.1 BMC i » AR T ABEN s RE 2 RRE
3.1.1 ¥EHEs (agency theory) ¢ Crowell v. Baker Oil Tools, Inc.

AREHFER AL 1944 45 Crowell v. Baker Oil Tools, Inc. 2242 4 » sEfesl B
7R NERIM N Z E VAR - St B 1L 4 S NS R REY)an - RIBZTT s AR
BE T RERERY (2 FETT A% ) © TTi4E Mobil Oil Corp. v. W. R. Grace & Co.°Z » ikt —
g T ASRAE - AEWEE A FEAER 7 bR NFTE 5
W E e L EmE i HE S o BB NEE ik 5k « AT AR

"W R E R S A e E R T & . HIARUSE B R H 5e B
EHiEREE R | IR R -

22 G = Abe i A el E 2 (2B FA R — - 1 Crowell %>
WA R A T A AT A R BEEELE (& 1aa s B 5 T
Mobil Z&th > JHEEEEEE MR » MR EETEAN 2wk — P8 H
SRR IRNTE E N AR R e & -

3.1.2 B #EsER A (some connection) : Faroudja Laboratories, Inc. v. Dwin
Electronics, Inc.

SAEB SR N T R A\ e B A R e e E IR e S
G 2T o (£ Faroudja Laboratories, Inc. v. Dwin Electronics, Inc.®—2&th » 545
WA 2 IR BRI R T R A RTE I » AGER AIEEA - ERPEEEEA
BEBRESE & T BEENMEER 05 - He B TR NE T
RIEEREANEM TR NS T REES ) G  TEBEE AN EHEE
FED 1T BN AR ST - TEEREIT B AR S R e s » /a3
WEIT B AEE THLEESEE (workinconcert) B AELFEEERY | & Ry
EAEA " HEE ) (direct contact) SERIZGNAE = -

B IVE 5 BRI FIET T 20 2 RN B AR SRR B B (e e s A

24 Crowell v. Baker Oil Tools, Inc.,143 F.2d 1003 (9th Cir. 1944).

%% 1d. at 1004. “it is obvious that one may infringe a patent if he employ an agent for that purpose or have
the offending articles manufactured for him by an independent contractor.”

26 Mobil Oil Corp. v. W. R. Grace & Co., 367 F.Supp. 207(D. Conn. 1973).

27 1d. at 253. “In this respect, defendant, in effect, made each of its customers its agent in completing the
infringement step, knowing full well that the infringement step would in fact be promptly and fully
completed by those customers.”

%8 Faroudja Labs., Inc. v. Dwin Elecs., Inc., No. 97-20010 SW, 1999 WL 111788 (N.D. Cal. 1999).
?1d. at 5.

% 1d. at 5-6.

%1 See. Cordis Corp. v. Medtronic AVE, Inc., 339 F.3d 1352 (Fed. Cir. 2003). : Hill v. Amazon.com, Inc.,
No Civ. A. 2:02-CV-186, 2006 WL 151911 (E. D. Tex 2006).
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3.1.3 &nEasE& R RN (participation and combined action) : On Demand
Machine Corp. v. Ingram Industries, Inc.

#£ On Demand Machine Corp. v. Ingram Industries, Inc.**Z& th B _F 3754057
HEHERERTE L AR EREIT R NS HE ) ABF 2 W P8
QaE e TE ANEFEE - RIRT A SHaLFE SRR -

RIFRITTERE " RrE s | [RAlZ BRgmi o MR e S HF B A
RMARERN—Z5EE - " 20845 ) FAERFZRT /A T E2ESINEHE >
BA, K TERPE T RE&HEEREE R ABMFEE  WIEEEE M HEA
BHWERT 25 o BEAh - oZ i FIEE SE B B AT E PR sy il AR i R B i R tE L > 22
FHEERER PR ZRETEA TR FREEEER -

WA g RE T2 ML S | R AHET A N R B R B RN A
X 2.3 A2 Facebook ZEfi| - FHINMETRERIT /A L BBSMEM I 7 EF | &

"B BT RS AR R STEARFHE | REEE G RS
ZIT R NBE B ER BT T » EHESNT A AN A o BN - T 2 el
e IR RISy B A E S e M PE R S » o Rhez R A A ZE (R
EHHEAZZ P B HIACEH HERE VG E -

3.2 BMC 2 : Er T EReizs]  HHI

e A EEmABERY BMC SRS RE AT AT Z e 2\ R i 1T Ry b i 0
HIEREREE » EER N AR BE - DUNRIR M HE AR EEE 5= &0
BEHOEBEAR - 1% R AR FIAPTE N L e

321 HEREH

RZE RS BMC Resources (LA NffE BMC) #HR I EAEA > 77 iR R EH
F26 5,718,298 5% HF| 12 55 5,870,456 5REF] « BRFIAEEZE fv— T NEEAGLEE
5 550805 05:%% | (PIN-less Debit Bill Payment » PDBP ) » 3% 5, 2B A 2 fit— )
[H EAS BE sh 1 S (8 R0 R A94% & E ] #5 tH R R e p L B TR A 5 -
AN ZBIBREEEREE S 20 TR e A N A SR - IR
W5 BB RIS E SN - REA R Z BT ST & © e B St Ee
I E BRSSO T8 B - B R R R AT R - R
Bl e (B e 4G Him 2 IR T RIS Rl PIRF N BB A ESesH - B
SR THIECEBIE - Bl B S ROEoNE L » SREER SEEY -

%2 Reza Dokhanchy, Cooperative Infringement: | Get by (Infringement Laws) with a Little Help from My
Friends, 26 BERKELY TECH. L.J. 135,148 (2011).

%% On Demand Machine Corp. v. Ingram Industries, Inc., 442 F.3d 1331 ( Fed. Cir. 2006).

% Id. at 1344

% Alice Juwon Ahn, Finding Vicarious Liability in U.S. Patent Law: The “Control or Direction"
Standard for Joint Infringement, 24 BERKELY TECH. L.J. 149,157 (2009). See also Long Truong, After
BMC resources, inc. V. paymentech, L.p.: Conspiratorial infringement as a means of holding joint
infringers liable, 103 Nw. U. L. Rev. 1910, 1913 (2009).

* fEEF (debit card) 5B —SelERENE - B - FHUSIIREIIRA KB -

%7 BMC Resources, Inc. v. Paymentech, L.P., 498 F.3d 1373, 1375-77 (Fed. Cir. 2007).



#id5 Paymentech 71 2002 £EFF441KF PDBP Hei%s [ 8 (H HAE Eli A F 5 A
b T B R A s EIRAS (E S s e | 2B s E IR Al &
HIFKEP B A (S e - RS (5 E i - BMC {13837 Paymentech
fefft PDBP R4 HE B 1% - 220K Paymentech FEHUSFZE A T 4888 R (L2 i rs -
Paymentech {542 BMC 2 Z23K > Wi [l HSH 7 APt iRACHERE N =2 HE 2 5F  BMC HIl
R KT - AR B B E B AN SR r1% > K BMC % RS
Paymentech FH%E Rt s - FEARZ 2 » BMC F:5& Paymentech HY7T 28N EE]
BUFLASE 271 6 (a) TEKEE 271 {6 (b) HZHE » HEEEH BN NS
NFEEF] -

3.2.2 HuJgiEREHR
3.2.2.1 Eir "HEREEER] 5 BRI

#5357 4 B2 59 Roberts Dairy Co. v. United States®Fiss s H #1543
RAIT » BE—47 By NNECE [ B i B8 o S B A e R e i (™ | - (AR
TR EREA AT HETS 20 # A FE R BT R Ay BB it 302 B8 A1) 22— 0 2R R 2t
RS RS E S rEnetE » OMET DUREE" « BRIIE - A28 i 035 2
B SRR RS B 5P B Z 50 P B > M 75 N B % A = R0 5
RIS S T R A Z B BRI R > A TR E R 2

EIAE 5 - fRAnge LR BG4 A e - M5 Ak T %
FRABIR - SRR RET R NEHLEARE » PSS 1t T AR ETFH
SEMIRR (5 EaS IR BB T B A 7 e A\ 2 Rl (R BH (5 (agency )
SEAMAT R A ETE AR A T FERBEEH] 2 FE it 7 AR 2 M B
WHEREE A HE R E e « R piE Paymentech 1 A8 5 B ERAI > A
B R BMC IR st IHEEC AR SE 8 M e Rlii# 2 /£ Paymentech (Jf54E
BZER 2 SR R 2 R PRI Rt T AR I s A R L -

3222 AR " 2hn#E&EE | RAKVER

JF & BMC E Rl #m FERAERERS On Demand Machine Corp. v. Ingram
Indus., Inc.—Z L ERAETT RAVEREH » TTADAR OB IE TE—1T B B
BRZ AT EetE B R 2 A IR ERESRGR T2 STEA
HEHERNRERZD By A AdkFE 2 - {7 AR o1%% ASF#IE - Al
21T B NBIVE Bt R T Rt 2 5 -

5 AR Ry BMC BT g [ HZ 5 A1 R A E BT = R IRl a0 B 3mAR
AR 2 R R WA H 7 - B0 BMC ARYEGR®S -

zz Roberts Dairy Co. v. United States, 208 Ct.Cl. 830, 530 F.2d 1342, 1354 (Ct.C1.1976).
Id.
0 BMC Resources, Inc. v. Paymentech, L.P., Not Reported in F.Supp.2d, 2006 WL 1450480, at 3(N.D.
Tex. 2006).
.
2 1d. at 4.
2 d.
*1d. at 3.
*Id. at 5.



3.2.2.3 BNfERR TR EGERERl ) o RETRREE

BRI FZ > defdk BMC Fr Bk Z e HaEF A - AZE & BMC {EAEE 0
2 Paymantech F& ti ESC4ERS EHRE 4G S RIMRTR - I0-F REES I S REp IR A1 20
FIWYEENIM AT > g BER il R I [E (work jointly or in concert) {23
SFER] > NI - GERILIER > B ST R -

3.2.3 BFRE FIRABLFIR

JFR & BMC Rkt 70240 2 0 [ FE e _EsRAReiRal_Baf o Bl 1
IR AR By EREAES 271 & () THZ HHEHRHE BEGEE (T (strict liability ) »
B PETREET M N Z Bl (R TSRS T A NTFEERREZ A
R o AR RTEILY THEREdEd] BRAL . TORE R ESEREE LN TR
£ (vicarious liability) ; A EsRAAIEAE » LHRSIAGHEEEEH " 156
TRAZITE - (MBI NEFEIAERE - BRI AN S HES TR A
FIEAE T femecietl ) BiMG - (R EEiE® - itk - WM TIEmReis ) RA
NI EB RGBT - WA iE EETRAE R T A A\ [ . NIRRT 14 T
DU = (BT Ry A iR 5 AR R EE - FIR g AT -

Eeah > WS A BmibeIN EEE] > 75 fenelde il FRAIZ#EAET 0 1TEE
BT AN TR R AZE R Paymentech BUESCHERSSE S - SRbilE < [0S
1L Efs ek (arms-length. agreement) sRIFEEHE F(E o (HAPeL RBEAFE A 278
BLATA BRI S5 oRTEREE » BRIkl se > ® o SERR I DAARZE Byfi] » BMC 1rHE5T =
FIEEKIEE: - 2P T A TRETENE LS - M MiEE - SRl iRt
ERGRE 2 N (AIARZEWES ) FEEL2%  [EAFEN EE A ERERE 1T
T KB TG - TAbtae o BT 1B AEER 5 FE A\ IE Z 8T > 1£
BEETHGIE S A/ N0 E - DUR o s SRR B T R 14>

3.2.4 /NS

BRI 2 HALA » HEEIT A NI TAS AR RERRAR » il e ik
PAY AT AR S ~ RS LSS IR SN SRS - Sl Dk e
o o MEBCATEREAS = AR B EE R ENE  HETEE -EI A - 5
BMC % > JAbc BEIE Mg BRI R AT Ty - M0RTr | Bl ) JRAL > B8
NEEIN T AFAIRIET 2 EAIL - FALEOVRE TR NE it P52
FrEZER > T4 ERE T © MER R T AT FIR R - TAboad Ry tbis
AP EA—EHEZ A (mastermind) St AH A B 3255 > WP T /A
HHRER Z B DR - BT R AR EERL " feEEES Z NE - AT
Ry NHUIT R FEA R e ST T By > B Z AR R B B S A 2 AT 2P B
TR ELERNE - ELMTT R NFIE RTRERKIL AR IR AE -

% BMC , Not Reported in F.Supp.2d, 2006 WL 1450480, at 6 (2006).

" BMC, 498 F.3d at 1379. BRI E(LFE A if—5300 » 55 RASC 5.3.1 ¢
8 1d. at 80.

49 1d. at 1381.

%0 4.



3.2.5 BMC XFrE B HISEH
3251 TfneiZdl ) RAIRTBINERET ?

Az AR R EBEEE BB ET AR SRS RS ST
By N BB ERAGY THE e ) TR R BT R AR (% < AT LI
R T R 7 [ B B i BRI A A 5 TR RS ME R SR - U EAE Muniauction,
Inc. v. Thomson Corp.**—Z& 1 » BRI F2ffkbnks e meiied | ieh "5
NAREWEAHE N BT LR > RGP EEY | Hel SR E B A a5k AR
My (agency theory) o [MAECHHE R T » BAIRE ALHEEHE I T AFBF 218
BOAT Ry N TSI EDSE DR (B B4R 4IRE (% » (S SR N\ S35 > PRI FE AR » th RIRFRE
B BT e -

3.25.2 HA "zl | RAIESEZ g

AFEEGRIPRAE ZREEAN TEF ) BHBEATRIE  SEHESEA
A TR EEER ) BEfh o TRdkat S (FE i EA > B RLABERTE LAY R
AT > (T AN EE RAE . A HIRE AL RE(RRE -

3.2.5.3 REFNBEFER I # % S =R ?

TorASA R IR ABE LA B i B fd b RAF RS RH AI L# e  \H
HEAIRRE™ - SRRk » BEE RT3 » 77 Leas e pI (5 LA BT BLAT (2 F ]
BEREES » (I 2RER BT R N B - B0 S - B85S MR
RIER B4 5 e = B A IR B8 « (L85 AR R rse A8 e 8L B2
Bt o BLESRIR o] A pHEE— R B

51 Muniauction, Inc. v. Thomson Corp. ,532 F. 3d 1318 (Fed. Cir. 2008).

53 whpAs EHI > HEST %<+ Ben Morgan, Joint Infringement and the Impact of BMC Resources, Inc. v.
Paymentech, 12 SMU SclI. & TECH. L. Rev. 173, 190 (2009).

5% Damon Gupta, Virtually Uninfringeable: Valid Patents Lacking Protection under the Single Entity
Rule, 94 J. PAT. & TRADEMARK OFF. SOC’Y 61, 62 (2012).

5 Mark A. Lemley, David O'Brien, Ryan M. Kent, Ashok Ramani & Robert Van Nest, Divided
Infringement Claims, 33 AIPLA Q. J. 255,256(2005).

%6 W. Keith Robinson, No “Direction” Home: an Alternative Approach to Joint Infringement, 62 Am. U.
L. Rev. 59, 105(2012).

*" 1d. at 64.

10



FIUE AKAMAI SEBEHIR T

4.1 Akamai | H[R

411 HREE

ARZJH 45 Akamai Technologies, Inc & i & H T 25w DL & EETE B Akamai”)
> 2006 G 6 H kS m ek N T AT B Y Limelight Networks, Inc ( DLF fiff
T Limlight”) fZALEEHFIRE 2 5F - Akamai B4R N SRR FRAVE - E =
{ERETY " 48R& A A SRR %  ( Content Delivery Network, CDN ) 2 J77A5 R - %5
FFE bt 5 A4S B HEAR 5K » 5% 73455 A1) P] R B2 Fy — (B D B - 56— »
B E N AN E EE M ER s B U E AT R EIHEEES » 5
=~ FERYE BRI E A (R RS T EUS A B A - ARZE e Limlight 71 5448
AN ERRG IR - EEG 7 7 AEFNE — K SRR o B P ERAIH
A E AR E BT T E S SHUEE o [R5 Akamai SFEIH AT A1k 0 ¥
WS TEARE PR 9T

4.1.2 WRFRAE_EIRARTHIA

FEARFTT > HIN IR H BRSSP A 2085 - IR S e 5 A
e EREaEE T HEmadEt ) Bk o e RS 1 o Ao
=B BT T CEL ) Cagency ) 2 RRsE iRy FLarsm S0 » SRR ETRES RIET A T -
B = ()t i2ehte N B ECA T R AR A RERRA(R 5 ST T R N SR BT it
R Z RGBS - WA A TSR E R - S AbrR e i Wit
HHAETR A B APEAORE GR  ER BTG 54 F A e D B2 35 -
R RN w1 5 r] DUE B R B it o FHEE AT DUHESR o R A\ 2
AT AL B AR T ER ) BifR - SR AN ARSI EN S

4.2 McKesson FHJk

421 HEREE

ARZJF 4 McKesson Technologies, Inc.( DL féfE "McKesson” ) #E— 77 /A5 F]
WA e — T (i R i s PR (I B U BRI &R 7 % Bt E A B E
HIRRS 520 > (AR B A\ ] nT B iR M A il e Tt o IR P 7 A A
AT BT - B eHRESANH 0 £ - HIEFIRERAEFRGE
{TAHRRE T-2EH - AZEHh Epic Systems Co. (DL TNf&fE Epic”) AFE—ZMA
SR A E - Hp—HE Ml IR RIERY MyChart 80HS > 3Z80S o] (R {#E IR
sEFR LS DL TRy 7 U B - AW AR B E R & 5 7 ABE A
EEP B o A » H AP aia s R R IRGE R (= (0 - RS0 Rl IR

%8 Akamai Technologies, Inc. v. Limelight Networks, 629 F.3d 1311, 1316 (Fed. Cir. 2010).
59
Id. at 1317.
%0 |d. at 1320.
®1 1d. at 1320-21.
%2 |d. at 1322.
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Eﬁgﬁ{;@%@ﬁg MyChart g BB ZEHEBFIRE - e S ENTT AFERGES R

4.2.2 BRFRRKHE EERABTHIA

AREFHREIER > ZFENFEABLEANEE > iR RERE IR
HHiE D5 - RIS (R IE R (BB S | fonedzdl ) (EREERS ARED
B8 MfERCELRERAE © [R5 15k MyChart (ER1% BRI = 28 - 72 T B
B TR ZBREGR T > DR SR R e R At A AR G WEE
FigE 2 i EdEd] , N ER AR S ER o B EIRARE A 2 IR
& EHEESR o FAGERIE Akamai | 2 7 - 520E (R IREE T 0 Bl i 2 fl A B
AR > WEIR RS B N aR P BR Z 228 25 - R ISR LB A R
HIE#EEE - AEMER AR REEE -

4.3 Akamai W _EFRARE = Hemt R 2 A

2011 4 4 H 20 HIrFRRAE_EaRAbeiz A 5% Akamal ZEHET T4 el B
FHHRAYEEK » JM4E McKesson ZE—(FAA - BB R E & — 20 A g EARZE
FE R e e SRR o AR o AR R AR L A TR
tEHERIEE - AHEOt > AR A ZE e I SR FAE SR 271 7R (b) T 555 |

B
431 FIRETHEBITRA L E BRI

Bl A A ESeie 2] MRISEIRIAGT AR RE > 175 AR H G ftt A
iz Cvicariously ) TE1T=ESFAHIFTE 2 - iR FEIHFES 271 7k () IHAY
EREEMER (L™ - Ml RS S PR\ L o e e
WM N T A EAZ TR RS E R - —E LR REUARD
RICE N R (TR R R T S N B TR SAPE B ReR e BB AR
IERESELV ) s Na i = L Ca s UN i vakes S AIEIL D AERESE L AR A E S
H R E 1A SR A TR RIEAT BT R NS ER e A\ E A
EZERT  RIEEFEEREEE - IHEERERZT R N ERAEIRE ST - R AT
AMAF A SR BT A NE T AS AR - TAboad Rl A /e Ba U3
SAHE T REERI R > 1o DIEF R R - ASZEH S FAll A e R R
B2 Bifh > NIRRT EmSREISAESS 271 [k (a) IHERHR R (LB AN 8
A B -

4.3.2 DS | REREERT R AT ASF]

HEEBIEAE 35 U.S.C. 55 271 fi(b)IEME T Bt g fth A= ZEAIEE
SRR HRES 271f% (b) IERE (TR 2k - 5l - SRS A
HEITRMET RZN » NIERER R A TEAE e BB AN A E AT A R -

63 Akamai Technologies, Inc. v. Limelight Networks, Inc.,692 F.3d 1301, 1306 (Fed. Cir. 2012) (en banc)
(per curiam).

** 1d. at 1307.

% 1d.

66 35 U.S.C § 271 (b) : ” Whoever actively induces infringement of a patent shall be liable as an

infringer.”
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PEARZE S ABEAT R AR Ry BRI T B A BIE R 2 —5 45y - {H
fie A\ 2 Bt e B ARG o 10 ST By N B 45 SRAERE A% B EE R
RS % BB A f e EE -

TER LR o TEbTE o i B RS S IR B 2 - B
BISETL - RET R AT RS ASEFEE T > AR EEEE - A > M
RHERR T 355117 AN - R 5 | B NS [ B B BN R EA T EN
kMR EZ®  BR—TH - BE SRR EOR YRS [ S (A TR
M e T fenEkdEd ) BAGR > HEERES (RS T EEL, (cause) ~ T EIfEE  (urge) ~ T E
Bl , (encourage) =% TEIH) , (aid) HFEEHEIT R » AEEIIRERES =Y - 3
SURIER —EHEHERY] » HAES 1T BN ERERET hEER > BHET]
FE o BN AT H e B ST B8 - HE IR A - [ EALE
Z o T EEEE SR RIS EEEEE - MRS ERTIHRE
A EHIR o 2R > AZETALERR R BMC EAAE SR f# T TS M E FEE - HIjE
M e AEL | B -

£ BMC EH JERi sl RS Gl e s 5 [RAEE AT » bR Tk s (T R B EBHEHE
Gh > EEHERELN A BE—1T Ry A\ 58 e BMC ZERYIETE &A% - EZRE AW {E Fife:

(1) WEEERS B » BEHEREREGE

(2) B 17k N\ B EHE 2 A0 B G i B e

R R F R W s R N0 A BT DA R o HARZS AR Ay BMC 204
P s T R D 2 4 s R SR « A I RIS RS R B
Aite > HEWNRRAMAEEHE TR N AR EBREEREER - S HMER
AT A B REBIT B AR LESHARE - AlZFS = A EREZEZ
HEE i B —17 B \ E A E (T TRkaAs [ iR " - A5
5| =R B USSR 8T A NILE EiaEE A - RIS [ —17 A NB AT H
FIFF SRR 22 HE N > EiEiREM N SEZ BRI > Ebisl AT EER S
5| & BEET B N BIREREAES | FHE (L  [FIEERT » 55 [ A 5 Fhash o 5 A2
BRi% o 55 (i N E TSR TP ER - AELEES B8 —1T R N\ BB A BT s 5
W 2B - S 20 BAEBREKSESIH TR A\ BEFEEE ANFE
Ao URMERAT » [EE55 [RBYT R NEHEF] - S:F5s 1 E R EE a0 B RS
N E SR ReRSEE - AN A Bt EEE R E(E

REEFE MR R . EEIEF AR GE S [ REAVERSE 2T & LA - £
BRES 271 & () TEFTLE NV EEEERE - OWHHE T A AN AFEF AT
BHER A% E 2 - NMEE 271 6 Ch) TEANARRSL 78 2 > %R TR
R Cinfringement) 24 > WARAASCIRGHITT A AR R T EHE—T88 - @EITHBA
HITT R BE R R TE A AT 2 HEE B HEE > TN sl E BN ATETE 2 TR |

(infringement) #EE"™ o EARZEBER T » WAREEAS 271 & (a) B ENE
FEEHEEAE  (E B o IS REMIER ST AT « JAPE A LT AU — ZE % i R
Wit By T a5 [E—  (inducement-only ) AL -

Z; Akamai 11, 692 F.3d at 1308 (2012).
Id.

% d.

0 d.

nd.

2 1d . at 1309.

Bd.
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4.3.3 5 HREBANAS 271 FRIDARES

AR R PETT 1952 FERMBFE S ABIRA RSN TS (R E
W ARFKE—1T By NETEAFTAE G KIE BATTE ) Zambh

£ 1952 571 » 55 SR S BN = e B AR S EHEN S FERY 2R T > 1952 SR EF
EEE - AR RTERIL AR o fEEREEBEIET » MR RE NS ZEE
2R (HiZ A EEFEED A Giles Rich fEI7 AEEsg @iyl » vl Z1ENEHEAE A
H-TRAFHAFREATNENRT @ IiEslmiEEE - EaxgEggh
Rich /AZEHE K& " #H&=EH] , (combination patents ) Y RHREFF LT

A g E R S AR SRR A B R T A R g e s E T
gt e FNIEE (EH g R EAR#E - JIL - —(EErhy et Mmool 5E
65— 2 5T 25 7 THI Y A R S AR B A BAUS A i - AF TiC 72 Lo 38 ARV B A EE K
WE BRI R — A S e B8 MR Es iR Tk o B (&S S ST B U
BT EY) o B S AR B BT Y A o (RIS IS S 23 S N Es R
B NPT A BB (E SRR B {EEFREASOESTEEN SRR « EFHBENE
FIEHERS s INGEE B - (EAREEDIETEA «

5 Rich A B _Latifaial k. B A B RS - T AIPEIRE ST
IHR T s EE NARBFEEEERE « 1£ Rich JAE _hiitEssIF 15 > BHH
FonEA BB BIERT o B A B RREE Y hEZEEREE - B
W MRS &0 A Rbe S B T S HIR{EZE £ o Rich JAEJMER > FFNAT IV
=R " [EERET R AUERI ) (law of joint tort feasor ) HYFFhllEEH » EWITT/HA
HIAT R A T R R B E AE SR A EEGR - R R EBE 1T B
T Bz o ISR ILENRAE o BERE RO 8L Rich A E S0 ARG Z B =R
NHES T » BRI R Tl SR RO E 8 -

4.3.4 SHEE N 5

B T SRR SRR S E N AT W A A AR #
N7 R SR B2 SR SK B (AR APl - LU 73l 2

4.3.4.1 SEEBEFINEH

B IR RSB A BB R B0 BT IR X UA BRI ESS 271 1% (b)
E > 355 (R - (BT A #48 U.S.C 55 2 5 (@) THZRE E A JU FEER
RFZ FEFIE R - 200 P~ ik - A5 (BB TT 5 JEMRIESDRRET -
) RESTRA 18 US.CEE 2 6 (b) IHZ HE THEfAI A B BN [RE—1T A5
B TEAT R AT R N AR TEAIESCER T o o T IEARE ]
W A EE T BT A AR BIEET BAT » (T35S [ BEER R IE R #T
By ES 2 0 Y RWIBET  TEILAE T - e A SIS IO TR T B W A i
K ESBYITRTE - 5R ol =

™ 1d. at 1310.

™ 18 U.S.C § 2 (a) : ”[w]hoever commits an offense against the United States or aids, abets, counsels,
commands, induces or procures its commission is punishable as a principal.”

® 18 U.S.C § 2 (b) : ”[w]hoever willfully causes an act to be done which if directly performed by him or
another would be an offense against the United States, is punishable as a principal.”

" Akamai 11, 692 F.3d at 1312 (2012).
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4341 RERMEA

BESE > B BT A ANEERET AE - SEEEETIEEREL [ER
BHE™ - EEISHEAGE T 877 & () BT » T BT AT REGHS |
(T Rosd - HAT R N THEEE TR/ RBGHES (1T R E2UR T Rt it >
RIS /NGRS [ EIERIL R TR AT - © ) - BEETERENIS R F s L
JEILFERT -

FHHSSRBIEEAASS 271 (FR(b IHES 5 R 2 i il A R R o 2 SR [E AR 2K
Rt EIE R A BT S (R 2 T - £ 1952 FEHFEEER] - JEbiE
PR T ans ~ FEoR ~ B~ S ~ (epkl ~ 0% - HEE) - %6 - HP R
{5 M NERREZIFN - Rich ABERR E et FEIRRE A (joint tort feasors ) JFH]
555 R REE I B 2B HASE 271 R (b) TH © f2ikt - DA AIEER S |
= H AsiElitt \EHELBEER R =iEZ T ¢

SEERME AR SREE— iRy 1952 2B HHABERFERCIHINCA - thAk =
FERET RZMNLEL AL (R LR > & 7 — R AR E —ACE R
BERAI SRR » EEIRHE ARG R 877 (R T " 17 R A G 7RB I P AT
Ry AR BAES AL 25876 [RAIRIZCGSS | RHERERYE T - &1 N L8HE
H#0E e IR AL ARSI - (TR A AAE T © 55— 1T R A i S5
NEEERET R - BT R ALE EXEZIT A RN > SHEREIE TR
i ZHERY T TR N RUB A TR SR S R > 40 TR R B e,
BYEATR -

EESN - RIEAIEGRSE OB » M EMEAS B R RERE T R B A R
FRBILEE 5 FE IR R EAS (T AE T R = R EF 7 S S e o
15 » BIEENE S (E 5 0A s B Z 1T R R M AR R R (L - 55 [ &R
5T Rih SR> -

4.3.5 BMC 3 SR A RIF S A Sk L

5l 2 IR 1y BMIC SR SEARAEL. TS R, 7 B B2 e LIS Ty 721
B

(1) oI BF R B A SIS TRHRF 2 7 58

() FINEEMBRIL 555 - WA B AR -

L L 5 A B (T R AR FPE 5 8 (BN
PR T 1 L AT B I Bl S | A PRI (21 ¢ A HIA
1 LRI - 7 R R Ra B (> IR R E B 551 A
R IR - 53| B —17 1 N EREITaRS [1IBT 2 A9 T M B
TSR A SSREE - BN 1 DA T B — T SR R R A R
E » RIS ARELIERRE - SEUFINE ARG AT 2 - TR 58 5551

8 1d.
7 «q person is liable for tortious conduct if he orders or induces the conduct, if he knows or should know
gof circumstances that would make the conduct tortious if it were his own.”
Id.
51 1d. at 1313.
% 1d.
5 1d.
84 4.
5 1d.
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fﬁggﬁgﬂ FHHE AT REREN AP b IR ERERED
=

AL Bl o AR B R SR EGET SN - SR B R e
Th B AR > R TR N T B 5% A S EE > M
%ﬁﬁ%@ﬁ%’E%E%AZH%%w%ﬂ@%ﬁﬁiﬁim;* PN
RIS [EHEY o (RILAE McKesson —2Z8 » ZE[R&E AT BN =204 - Rl E
FHolEEE®

(1) #5H1E McKesson B FI[{FAE

(2) FESIMANEAFHE

(3) HFHERRE TR
Eﬁg@m 7F Akamai | 2% » R4 al5HA DL T PO(EBEME - Rl HEsRs | EhE
Erenak

(1) #5508 Akamai EFIEAT

(2) WS TEEAIRER T N ES S IMNUFTE B

(3) MEFSIMEAN SR E TR EIE S S

(4) HHE NS ST el E 5 S 1B

4.4 AEIBERZEF
4.4.1 Newman ;S FEXAEERE

REZ R AAENFEENESZ LR EfEF [ EFEEN S -
2R Newman JEERAZHERIDGH AR | REEES - 50 RN ETEHET
EEEFES 271 % (b) IH - Ak > ZIK‘??EI@%&%W FEREEBAILEE 74
BHNZBA S BRE SHEAURTE « LIS RIS R Y T 55 (E— ) HH -
Newman JAE 28 AR LA R > 07 | afg[E—  [FRAIEFTRE ¢
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RE2P R A T o E— ) FREEAZEHE R 2 — ka2 )
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SR THGE ) SR AR e A LR AT s R o JrED
B EIIT B R B R E B E B ERNY AT o] Rt w5 B
BERERCE MY > FES AR E AT QNG AR K 26 82 BhEE T S L3R TT B
(actus reus) » MEELRYEZ HEY - Newman JEE 3 B AR ZE AR 1 A& 5T T
EAREEESIBFLEER - BArAE -

5 d.
¥7"1d. at 1308.
% 1d.
5 1d.
% Mark Bartholomew, Cops, Robbers, and Search Engines: The Questionable Role of Criminal Law in
Contributory Infringement Doctrine, 2009 BYU L. Rev. 783, 786 (2008).
z; Akamai 1, 692 F.3d at 1327 (2012).
Id.
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B BRI - S 2 0 MEAEE E T E AN Z S HEF] > RN E
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% Hewlett—Packard Co. v. Bausch & Lomb, Inc., 909 F.2d 1464 (Fed. Cir. 1990).

% 1d. at 1469.

% Akamai 1, 692 F.3d at 1328 (2012).

% Met—Coil Systems Corp. v. Korners Unlimited, Inc., 803 F.2d 684 (Fed. Cir. 1986).
% |d. at 687.

% NTP, Inc. v. Research in Motion, Ltd., 418 F. 3d 1282 (Fed. Cir. 2005).

% |d. at 1318.

100 Akamai 11, 692 F.3d at 1330 (2012).

101 1d. at 1331.

192 1d. at 1333.
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10 o RZ ATl i B < 35 BT A SRR Bt 2 SR AT o R T
AFEMRE 271 1% (a) SRS EHHEEEELE a8 17 A LS5 (Rl E 1T
Fo o AIRFRIEE 271 ik (b) HEFHES (RIERME - AZFRFTEIAY T35 —
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AR EHEERES N (AARZERSZ SHM) SATREE ZE © 2ik > &
FAGEERNEE 271 5k (b)) TRAVERRE &y © (L A L8555 [(RHESERS | 2 32 Ll 1
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st LRI AR I E U S TR T BADASE 271 ik () HEE A THTA
e BT R R RAE |, > AT - UL ETA - BB 271 /& (b) IHEL

(¢) THFHY TRRE | (REE () T EHIAREE - HUE4E () TR 2 UE S -

4.4.2.2 Rich FJFERBEIGZ BRI e DS | 555 [ME— o JRAIZ L

EBEl AR S [T Rich7ZE B EIE R ER EAMES 271 Rz i@k - i
BEUERE 2 EmEs o 2RI o Linn JAEEE R Rich JAEREIE s FMEREREN > B
B T A/ DRIE - SRR HAVES [ Rich ) EBREGHN TEEREEAH
EHENHE ) IR - (B Rich JAEHARAE 1951 FEIEaa & S s H AR » S8R AR 18
BRHE » IR ERHSREGRAE' - 1 > i Rich SR B IERE & > BRUREA{e]

103 4. at.
104 1d. at 1337.

105 14, at 1339.
106 |d

107 Id
108 Id

109 1d. at 1341.
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(a) JEFEGHERR1F L0 RAERE 2 SN - 4ra DA B3R 2 D) Linn SAE F R H
IS8RV It T N S B R N AN AER S e VhE

45 THESREPRFHARZEE
45.1 SEEIBUF

ARZEM A AR A ESR AR FIL - EiEnAb et BT o REIEUF
HEEZITEIN - SERINER, o HREIRFLAE EafAbed: s AR 21
iy TEhgiE— AT A 8 DIRATHY CReaRE ) R AR )
AEHENFE > BEGABARE e EA ERECAmR - 4
FZ3 > 4 Akamai Il ZEFTEEZHYSEAILZ N » £ ERFAS R A - e R EE
A BN FEAZEEMNE LS (BRI B R 2 AT - HEEs s 15
R FRRE ST 2 R SR AR ACREAL S - BB R IELLR
[REEREHIE S 25 271 [RIFIEIE o M- PRl E B e A Al 4 4
JE o BT FEEBUF IS ER] | SES M SRS R E S o R - &
RlfR TS ~ AR AR IR S SR  [RA(E 98 BMC Spi T ry | FEREdzd] ) IR
A - Segise(E A 2R 5 B 778 M LB 20 BR i 15 7 sl i\ E e
BB B EE BRI R W HL R KRBT A E R L (SRR -
PRI > FE Akamai Il 2 7 1% - S ERRRG A ZE A I REAE — R L] el [ (RAE A - A
T A B R 26

4.5.2 FHYESR

GOOGLE - CISCO - HTC %5 K [ilElfs iz % Akamai |1 254709 2R - [& T £
BN SR 4D - BRI R pE IR0 T 5R S [ME— | [RRIGERGE S (R R E 1Y
PR o [ E CEUBIBTVE Y - FRECRENES RBET - BT ERS A
17 FHCGEE R E SR AV IR S CREF R Y58 1 » (S PR LAY 28 Bl

110 |d
M4, at 1347.
12 Brief for the United State as amicus curiae, Akamai Technologies, Inc. v. Limelight Networks,
12130.,692 F.3d 1301(Fed. Cir. 2012) (Nos. 12-786 and 12-960).

Id.
114 Brief of amici curiae Alter corporation, HTC corporation, HTC America, Inc., Smugmug, Inc., and
Weatherford international in support of petitioners, Akamai Technologies, Inc. v. Limelight Networks,
Inc.,692 F.3d 1301(Fed. Cir. 2012) (Nos. 12-786, 12-800).
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BT B ERLIER I ER A © 280 > £ Akamai 1 BT 555 [E—
AT - i3 SR a7y 2 ah BUR G IR R A T R B M B 73 2 7 A BE A K
{HEEFOHE BB MRS F AT R AZE R Z M NEHERER D5 - S &E AR
HIEEE - BIGEEE e - BENREMREGES 1R - BOGR - £ ST
et e b EaEEAE R ER A AR S m (e R (R - ek
Ui FH & 0T H R BEHEE T ECERAYE AR TG - s AR AR S
K&l B HTT R R EAASE 271 ik (a) IHEVEFERHE - RITHREUERT AT e
TGRS = - EhkaVMRERR ;S EIIRI) » fEfAAe s - Bl -~ (B2 H
PREER A TTREE BT

B S ey 0 AR 271 iR (b) IENGIERASRE  MVHESS [ RHIEEA
FEHBHEFRSINEE - e E L - 52 - BRI N VERGIHR 5 [ & i E S
FIHEES [T R SRS - HEAE 7 UM Ao i =2 S5 g e » (LR iR
WU YGRS A8 U S e A A Z AL A AT R A aA S | (21 2 7]
FE o EUEIE S o & o IR ILZIE RSOSSN ERE ST e kKB - B
TAGE LELHEEIT R MR KRR > Rag iRy ETEE « BT
B o SR B G T E S e EETEA A » AR R nl e PRI R HL A B 1 5
MREFE - BERPEARREILNNEIESGE ~ IS ST M > AlAE G fuabiat
R THLERBAS (T REREREE  AE RS (EiEE T -

4.6 Akamai Il #HRETE FHISER

PR 1 A0 R 2 S TR LARE S MR e i B S MU 17 R ALY - IR A
EIREBTRTEE 1A S [ FRRI B A DSER o 2 Eial T

4.6.1 T BRI EAZE AR KRR

& T R L B R AT ) (EAIT - AREREES HHE - B R
R EREENSEREEAT - M BMC ZFrE1ney fErsdzd] ) FA]
& B A EEEEIRE (- B T (REE D Bk B = - At
A EREAD = HEE Akamal 11 282 4& T TR BT s ASLE B i /7755 Al -
SFIRE N A SRS s I A P BRE B 0 2R T Ry NPT E N » BIA R %
SURRERIIEE - BBIL - A5 [IRERE IR RRRIR IR i > HESRTRe s s
SEEFRRAN ARSI JRHE R E g -

115 Brief of Google, Inc., Cisco systems, Inc., Oracle Corp., Red Hat, Inc., Sap America, Inc. Symantec
Corp., Xilinx, Inc. as amici curiae in support of petitioner, Akamai Technologies, Inc. v. Limelight
Networks, Inc.,692 F.3d 1301(Fed. Cir. 2012) (Nos. 12-786, 12-800).

118 gee In re Bill of Lading Transmission and Processing System Patent Litigation, 681 F.3d 1323, 1342
(Fed. Cir. 2012) .

Wt BN EBA B SRR RS RIEEH AR - A SAR
S FUABASED USHESE eyl « SE3550 By > Akamai 1 {0 R AT AE SR B0 B SR\ B
A - See Aristocrat Technologies Australia Pty Ltd. v. International Game Technology, 709 F.3d 1348
(Fed. Cir. 2013); Move, Inc. v. Real Estate Alliance Ltd., 709 F.3d 1117 (Fed. Cir. 2013); Travel Sentry,
Inc. v. Tropp, 497 Fed. Appx. 958 (Fed. Cir. 2012); Civix-DDI, LLC v. Hotels.Com, LP, 904 F. Supp. 2d
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BERE IR - EHEENEE T B - AT B TR
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Epic FRCEHIEERE - IBFER ISR ERE - B0 T m—(E
o EBFEAME —EEE 6 BFRENINAER 5L R EE T AER]
Z—(EER > AGEES (Ml R NEHERIER 5 EEVER > $5h5 [ HRAMEEFEAZ
BAEE - EFRER . 5 PBR - i > HEFAS [REE A 2R ERER
£ WAL -

4.6.3 F5 RIEEEFRIENRG

FEARZE AR ELER A EAESS 271 iR (a) |HEL (b) HHEH " RHE
(infringement )& ESRILAH[=] » LR SR E 77 A B R ALLAREY AR S PN A AT -
£ BMC ZE DU > EEIET 2 HAHIAMEH AR " A ERFREERE - 258 E
PR ) BRI < 5L 1952 SEEAAEEBSENS - RIS gayscs Tt JrA]
BB it 2T R AR S 271 (VARSI -
ZFAERE TR 2HsEESRER (a) JH - P ERZ HEE R R B
ZHE - REEER R s A SR T FHE S i > (P ARIEIEEE (o) JHAH IRV
B - RIE 58 271 fiR (b JHEE (o) IHPTAUERTRAS R AR R - BRI
sa Y R, 8 EENER N BAMHEERAT RS - WREHBEE
PERVERZ T alEeE RATEks - BEEAERTR L8 (a) IHEREEE T HY TR
ik ER AR 2 L - ME BRI SR A AR

864 (N.D. Ill. 2012); Transunion Intelligence LLC v. Search America, Inc., 2013 WL 656616 (D. Minn.
2013); Prism Technologies, LLC v. McAfee, Inc., 2012 WL 5385210 (D. Neb. 2012).

NP B HEISTESIAEEE ¢ 3k Akamai KRR HL R - RURDARENT 0 55 25 B
5HH > H 24 (2013) -

119 Akamai Technologies, Inc. v. Limelight Networks, Inc.,692 F.3d 1301, 1333 (Fed. Cir. 2012) (en
banc) (per curiam).
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YRR o O RELRIRE T (D BRATAAY » 12 2 PRS2 (oA T pi H o SR
o WEES . HEENE (B ARE 1T R AR - 4 R
HIE# RS« AZRFE R EFRAR BREE e Limelight SEASER 5 & 5745
B AA ST PR » EUNPIEROLAS SRR 2 o B RK
ARl R A R ABERIERNASS 270 5k (b)) IHHVERRE » RO (RGN E
FEIEEAEMEE (infringement law) - == B EFHSERE > —~RFASHRES(T @ It
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BE9) o EermiBbeat IR SEAASS 271 7R (F) THEE—SREVALE T > HTAIEY
WHEEAE 271k (b) BHEEIL " e N fapl B AR RERY L T v arshs = FE |
FOMERTS o BLFINAEE 274 (iR (F) TEEE 000 1 = T AREET ol £ S4B 5 AT P 35 B 5%
A AR AR & ZIRRE NI PR AR (B A e = E s B A 7y » M R
w755l (actively induce) MLATESRBISEININPARE S © flefes sz sH & 1T Ryt AER SR
iR (R E - AR 555 17 NNESIES MR R (T o A E ]
B BEEG A EEE BREREREIFR T SR 1555 (118 AR R R
El R EEA R F RS HEREERE AR FEZ B S - AMEAEE 271
fix (b) TR AFADIEARE - INIEAFA ERR S 2 e 08 Bl EEE
TR

st e belEEIAR i & > 555 ST R N IC BT R - DI ST
AT REET R AR  EEEEEIIE ZRKFT [ @B T ZHE © wEmEbR
ForZ A=A R A R A 26 o B 2 A SR RN R S S T M N R EL
BREEHE MR  RENHEER R AEREEREY - KAEwE
Limelight AR B &t i & S ZFr A2 IRENVEFERA LA RIRS &
ST iaA S | (S T -

120 Epic & BilAZE[F 25 McKesson FIf# » el B3 «

121 ) imelight Networks, Inc. v. Akamai Technologies, Inc., No. 12-786, slip op. at 4-11 (U.S. Jun. 2,
2014), http://lwww.supremecourt.gov/opinions/13pdf/12-786_664d.pdf.

2214, at 5.

123 1d. at 6.

124 |d

125 |d

126 19, at 7.

271, at 8.

128 |d.
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ZHEHE IR AR A A NI EREENEL T B RIEAS |
RERT > e Limelight S0 FREECE BHRRE > BN EEHT S
271 & (a) JEAHRHE SR o meEAbest R AR Sk nln A EarAle s 28 - 7AR
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R eEn AP AR T SRS E— ) R (BRI R R AR 5y
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enterprise ) [{SHE(T & - ff1#2H, Golden Hour Data systems v. emsCharts; Inc.—2
1E RyBllEs o 7E3% 2P 5 B SRR R EE > (B FIryecas o) DAL E R - 30 B
DL —pe i RIRE AN o SR ZEIADERD A BRI s~ B e s + LI~
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E X
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WMEE—TATREN 7 EFEKETT AR ER > AlZE - TREENE
PR ZED - T AT B AL AL » T =R B iiRg S i

129 Id

139 1d. at 10.

131 Id

132 Akamai Technologies, Inc. v. Limelight Networks, Inc.,692 F.3d 1301, 1349 (Fed. Cir. 2012) (en
banc) (per curiam).

133 Id
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I 75 Newman JEBE AR 68 REErTEe R » HE305 X EMNESE 271 1%
(a) YEFESC iy whoever” FEEN A S FrE—17 s AN BHER IR R o $75=BFE0 A 850
—4RSE—RAIBE B o > AN 2 BB e o B E S A R B E— 45 -
i person?El” whoever R & IR B —( A B oAt - B - #8155 271 5% (a)
I i 2 »whoever” [l [FIs &1 & B N R E - R EBFEEENLL "TH—F8 AR
o MERTDEEMERERE > VHESHZEN 2 G —ERP RS E > RNt
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Newman JAE 28 B 75 2 R E B F 1A RS e T AN S RE £ o R A5
T TERREEL ) WESE S BB EL GIEE —(EsHl g 8 =EHE L EE

134 Id.

135 Brett M. Jackson, Bridging the (Liability) Gap: The Shift Toward §271(b) Inducement in Akamai
Represents a Partial Solution to Divided Infringement, 54 B.C. L. Rev. 2127, 2156-2159 (2013).

136 R e E I EE © See Lickteig, Spencer K., A Madness to the Method: Fixing the Joint
Infringement System for Method Patents after Akamai Technologies, Inc. v. Limelight Networks, Inc.
(November 5, 2013),, available at http://ssrn.com/abstract=2400106.

137 1 U.S.C. § 1: In determining the meaning of any Act of Congress, unless the context indicates
otherwise—

words importing the singular include and apply to several persons, parties, or things; ... the words ‘person’
and ‘whoever’ include corporations, companies, associations, firms, partnerships, societies, and joint
stock companies, as well as individuals....
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138 Akamai 11,692 F.3d at 1330 .

139" Carbice Corp. of America v. American Patents Development Corp., 283 U.S. 27, 33 (1931).

149 Byrlington Northern & Santa Fe Railway Co. v. United States, 556 U.S. 599, 614 (2009)

141 Akamai Technologies, Inc. v. Limelight Networks; Inc.,692 F.3d 1301, 1331 (Fed. Cir. 2012) (en
banc) (per curiam).

142 < 8. Factors for Assigning Shares of Responsibility

Factors for assigning percentages of responsibility to each person whose legal responsibility has been
established include

(a) the nature of the person's risk-creating conduct, including any awareness or indifference with respect
to the risks created by the conduct and any intent with respect to the harm created by the conduct; and
(b) the strength of the causal connection between the person's risk-creating conduct and the harm.
Comment c to § 8 of the Restatement further elaborates on the factors for assigning shares of
responsibility:

c. Factors in assigning shares of responsibility.... The nature of each person's risk-creating conduct
includes such things as how unreasonable the conduct was under the circumstances, the extent to which
the conduct failed to meet the applicable legal standard, the circumstances surrounding the conduct, each
person's abilities and disabilities, and each person's awareness, intent, or indifference with respect to risks.
The comparative strength of the causal connection between the conduct and the harm depends on how
attenuated the causal connection is, the timing of each person's conduct in causing the harm, and a
comparison of the risks created by the conduct and the actual harm suffered by the plaintiff.
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