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Empirical Studies of Refusal to License Cases under U.S. Antitrust Laws

Student: Wei-Ting Liu Advisor: Dr. Li-Dar Wang

Institute of Technology Law
National Chiao Tung University

ABSTRACT

Comparing with the development of refusal to deal in real property under
antitrust laws, today the high tech industry faces more ponderous problem, the refusal
to license. Both the academic field and relevant governmental authorities have
focused their discussions on this issue. However, all of these discussions have fallen
largely within the realm of three federal cases, i.e. Data General, Kodak 11 and Xerox,
which will be discussed in detail in this thesis: . Due to the lack of empirical research
on this issue, this thesis focuses its research on related cases from LexisNexis
database and empirically analyzes the researched cases.”. The empirical research of
this thesis will turn related cases.into statistic results by focusing on patent field and
copyright field separately, according to the different legal standards under Data
General, Kodak 11 and Xerox-and combine both-patent cases and copyright cases
together for analysis. Based on the results of the empirical research, this thesis also
analyzes whether courts will use different standards when they deal with cases in the
patent field or copyright field. Meanwhile, this thesis tries to analyze the percentage
of the standards used by courts in the last fifteen years in order to find out how the
percentage has changed during this period. Finally, this thesis focuses on whether
the standards chose by courts will affect whether the intellectual property owner or
the antitrust complainant will win the case. Based on such empirical results,
combined with the analysis of congressional intent and Supreme Court rulings, this
thesis aims to propose a legal standard that is possibly the best approach to the refusal
to license anti-competition cases, Hopefully this standard will be useful for
adjudicating future cases in this field.

Keywords: refusal to license, refuse to license, Data General, Kodak 11, Xerox,
antitrust
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! See, e.g., James G. Neal, The Context and Politics of WIPO Negotiations, May 1997, available at
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BEFTHA 2009 =+ 4 5[ 19 [1) ; Intel, Cyrix Sue Each Other, Jan. 2, 1991, available at
http://www.cbronline.com/news/intel_cyrix_sue_each_other; Wikipedia, Cyrix,
http://en.wikipedia.org/wiki/Cyrix#Legal_troubles (last visited Apr. 19, 2006).

3 frElFleW‘a'@ B f' & 5L ANTITRUST, PATENTS AND COPYRIGHT: EU AND US PERSPECTIVES (Frangois
Lévéque & Howard Shelanski eds., 2005).
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4 ﬁw[l[ﬁjﬁq?ﬁﬂ’?ﬂ [¥ > I'] % Mark A. Lemley, A New Balance Between IP and Antitrust, 13 Sw. J.L.
& TRADE AM. 237 (2007); Rudolph J.R. Peritz, Rethinking U.S. Antitrust and Intellectual Property
Rights (Am. Antitrust Insti. Working Paper No. 05-05, 2005), available at
http://ssrn.com/abstract=1103591; Robert Pitofsky, Antitrust and Intellectual Property: Unresolved
Issues at the Heart of the New Economy, 16 BERKELEY TECH. L.J. 535 (2001) - ?J R P = £
See, e.g., Herbert Hovenkamp, Mark D. Janis & Mark A. Lemley, Unilateral Refusals to License in the
US, in ANTITRUST, PATENTS AND COPYRIGHT: EU AND US PERSPECTIVES, supra note 3, at 40; Michael
A. Carrier, Refusal to License Intellectual Property After Trinko, 55 DEPAUL L. REV. 1191 (2006);
Simon Genevaz, Against Immunity for Unilateral Refusals to Deal in Intellectual Property, 19
BERKELEY TECH. L.J. 741 (2004); Aaron B. Rabinowitz, When does a Patent Right Become an
Antitrust Wrong? Antitrust Liability for Refusals to Deal in Patented Goods, 11 RICH. J.L. & TECH. 7
(2005).
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" United States v. Colgate & Co., 250 U.S. 300, 307, 39 S.Ct. 465, 468 (1919).

& Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585, 105 S.Ct. 2847 (1985).

% \erizon Communications, Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 124 S.Ct. 872,
879 (2004).
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MRS OS] ) % 7 £ & & e E_ Data General v.
Grumman™- % - 4ix 1 %3 ¢ > Data General 2% *s s fufi 0 b PE o
S BERED FREOT NS F A IRIF o @ Grumman - 3% & Data General
TNt FRB PRI T o Flt & Data General s Mg ts B3 PRAR P
o s 7@ LA R o Data General f A i3 PRIZT Fdeg 90%:h
b o 51976 3 80 & i+ ¢ 3y - Data General $tB- iz L & R M6 (S
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‘n!:\
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19 Data General Corporation v. Grumman Systems Support Corporation, 36 F.3d 1147 (1st Cir. 1994).
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Sherman Act =% — £ % % =

¥ - i b 2TE B A 7 Data General £_F 7 i& & Sherman Act % = i
FE o E Rl B3 Feenid o 3Rk 8 15 Rakeh 32 6 0 Data General £
7 Mt en 34§ 33t DataGeneral 8% ;f“grj # i 7% (exclusionary
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L S L e
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B 1988 & i3 2 pFo f % 271(d)iE P P RE e » B IR A SfEG JRE A D7
EHSBINET S RIMETA G ARIESRBE NI AL 2 i v 2
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1997 & % 4 i¢iw + 2% Fa Image Tech. v. Kodak (Kodak 11)*22 2 > p] £_
- Bl Aapenkido hptkY o4k Kodak - il ~ B e
ek S TP RGBS ARIRI RGBS B R
# 8 (S PRF02 7 (independent service organizations, f§ £ 1SO) > &
FuEP R I 2L Image Tech.— e @ 03B @ 35 ¥ ¢F - 7SO B 7

£ F - 7JSO B % & 47+ Kodak> %2.3 24 - F & SLH1SO Fy 7 - Kodak
WEAR P NFel2r 2 f BH B HIRLAA DT LI FUY o 0P
SRR RBEOTEA =20 RL R IRT B2 1SO R

B o 380 & 5 o ISO R #& &40 ¥ Kodak @ 3 #it ¥ il ¥ oh
PRAZME @ ™ K o F gt ISO A # Ak KAk g5 4 2 14 > Kodak * 1985
#2086 & BBk BRI M P F P L ISO R o d &
HEGSIRIFS P AB-F oy T EOF 22 > Kodak e b B3 =

ISO Fe 7 &% & Kodak e & {5 PRF%7 H-F e o

meﬁBOHﬁf*mwkﬂyﬁuﬁﬁﬁwﬁﬂmkmig

8 8 {smiBRir-ig & 7 Sherman Act % — % ()b ¢ & LR B ¢ Kodak
WROESPRIED B0 i F 7 ShermanAct & = if o 2B R 2 ¥ 5 - B

P RE R 2 e (Kodak 1) > BB 2 B>t ISO Fud i % = Lo 5k
B3 AF S B AR ] F S A £ R T EB T

A A NS A B L Rl - B

111d. at 1188.

12 Image Technical Services, Inc. v. Eastman Kodak Co., 125 F.3d 1195 (9th Cir. 1997).

3 Eastman Kodak Co. v. Image Technical Services, Inc., 504 U.S. 451, 112 S. Ct. 2072, 119 L. Ed. 2d
265 (1992).

-9-



s o Hn i ¥ #iﬁmﬁ =

2 #F 4T Sherman Act

ARG TR PR T AR R e 0 B4 i PR
FenZ R AP E P A i

2
=i

Eﬂ
E

.\?

“

'@‘

s}r

-

é
;

W

&

N

‘-\u-

+ %‘
e

4
W

2 bR LATRd 5 1R BB AT *&Aspen“;%

#12exy - s b 3R0E A Data General
BRBAR - TP UF Eifp ey
I:T‘J

F1Bd o VR 2
AT £ B - i R R R g
1 i

2k & SN B (9 B 148 0}
£} P2k fas 4ot 7 BN FF ’@{ﬁﬁﬂﬁﬂ‘%ﬁﬁ
2 b??(pretext)m L F R Rk B2d o & Kodak Il % i ¢ > Kodak
A ARG EBE FH AR KA THE
EEerEy RPN T RTFIR o8 2 AARHE DT BF R
Py i3 65 F it ) Kodak = & end 14 i%E o F]pt > Kodak 14 i3
@%1 FRIEGRBNT F R FED ol AT IR 2O P

G2 FERT) > Tl E I A L g PR 2 gl Fldage o O
,’%%%f#a“i;’;-”* Bt ¥ =@ ek Sherman Act % = % o

73": &F,_r R ?’2 N

“J.&

2.4 Xerox % [ {EGFPREF REZ

AR Xerox #- 7 B PEPERELLE RGO

iz P Kodak = @ 5B~ le (740 Rog B8 - g R ot Sips ik
%@WﬁﬁBO&ﬁom%&@WXmmﬁ&ﬁBO&ﬁﬁ%%ﬁﬁi%
FmE s drfz o Xerox B - T AP BFH/RIEISORFE LAE nit

a,

T PRER Y LU R Y BT it o R A AR Xerox i £
WA R 2 T CSUEHR BRI o L ISO i % 9 Xerox
& 9 i o o Xerox B ¥ CSU #4 23 Xerox 3 hk {12 ¥ itz
B oo

5

(\Q&
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® 1d. at 1326-27.

7 Id. at 1327 (citing B. Braun Med., Inc. v. Abbott Lab., 124 F.3d 1419, 1427 n. 4, (Fed.Cir.1997)).
® 1d. at 1327-28.
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22 United States v. Grinnell Corp., 384 U.S. 563, 570-71, 86 S. Ct.1698, 1704 (1966); Aspen Skiing Co.
v. Aspen Highlands Skiing Corp., 472 U.S. 585, 105 S. Ct. 2847 (1985).

2 HERBERT HOVENKAMP, FEDERAL ANTITRUST POLICY: THE LAW OF COMPETITION AND ITS PRACTICE
278-81 (3d ed. 2005).
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2 Cnt’l Ore Co. v. Union Carbide & Carbon Corp., 370 U.S. 690, 698-99 (1962).

Motion Picture Patents Co. v. Universal Film Manufacturing Co., 243 U.S. 502 (1917).
Hovenkamp, supra note 3, at 11.

Continental Paper Bag v. Eastern Paper Bag, S. Ct. 1908
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ita Coco, Antltrust |Iabl ity for refusal to license intellectual property: a comparative analysis and the
international setting, 12 MARQ. INTELL. PROP. L. REV. 1
D. Jeffrey Brown and Patrizia Martino, Intellectual property licensing by the dominant firm: issues and
problems: intellectual property licensing by the dominant firm: issues and problems - a canadian
perspective, 55 DEPAUL L. Rev. 1247
Emanuela Arezzo, Intellectual property rights at the crossroad between monopolization and abuse of
dominant position: american and european approaches compared, 24 J. MARSHALL J. COMPUTER &
INFO. L. 455
Haris Apostolopoulos, Refusal-to-Deal Cases of IP Rights at the Aftermarket in the US and EU Law:
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Melanie J. Reichenberger, The Role of Compulsory Licensing in Unilateral Refusals to Deal: Have the
United States and European Approaches Grown Further Apart After IMS?, 31 lowa J. CORP. L. 549
Katarzyna A. Czapracka, Where antitrust ends and IP begins -- on the roots of the transatlantic clashes,
9YALEJ. L. & TECH. 44
* Jeffrey K. MacKie-Mason, Antitrust Immunity for Refusals to Deal in (Intellectual) Property Is a
Slippery Slope, THE ANTITRUST SOURCE (July 2002)

-19-



TR PR A Xerox & T3 2842 ) Rplek % Xerox % R P m
A Kodak Il 2. T4eip 3 & ) RAIEHF o kfRp W R, FTIC & &
LG AFOHEEE S RAT I -ROAZTFICLAR €2 L A P>
BT B 3 - R R EHLFTC 7 A X Ay 1 5

BEAOERE VAR EE 0 BIUTES B Hend B 3 S 0 &

N

eA 52 0 TE R A RSP R B AERGT PRA > FTC s
FH2 Az g AR tm > L THREE & T FMMARERE
A RR] G A

9

XEJ ] fﬁ*ﬁﬁ%faﬁg o 4r i@ ’ll;l—_ﬂ P?'E’h/é"‘ /f;j:—},‘—? E'J‘J 3%

B
bz BETRON - WE? > ko B0 FE SR 2% o

¥obo A% b2 (caselaw) B fo E TRl A &% — M7 R s
BRI BT TR AR RPN D IR SRR -

BARLHIT L LA AlRien® BA R AT 5 20 EBEER

R SR P R Rl B B MR K AR ATE I
AR - RIS O & A e BT Hehd 7 BThiRt > 4 R
WAMF LR 4 > FRAE A 1T £ RBIE RS L 2k
BB ARG B RAML 2R o RIPATT - 4 #

&
fRZBF it BT IR EREERF AL EF BFEH AT o

-20-



%w g 1994 & 5 2008 & % R U202 RS 42
B 2 TR B2 SRR B A T

N

T

Mt EL E FIER RE L R 0 1981 & SCM V. Xerox % % = i +
TR E A H IR G g 4R 2 0 1994 £ Data General % % - i
U SEN RO ijﬁt“ KAl O R AR 851997 & Kodak 11 27434 7% 7 0 OATEH]
%% - 2000 & Xerox :’%sf]}u RALMY 48 > Federal Circuit #A3% % 2]+
POBGR ) R 4 e P st Kodak I &k en L fg o @18 & F 3R B
P RAL A B AR X T BRI A Rl 0 J8 1994 & B

A AARIE > 1) 2009 £ 60 S B IR ECE A T i A AN H I B R IT A
- B g s W R R R E e R - RS ko AT
RS A VR TR Y- b ¢ en= F8 7 Je 2R L AL, Kzt 1994
£ 3 2008 & K 0 F RIEIE 302 Lk b g e b YIRS PR R AL ) -
B DA ERRFA

4.2 BHEIRE AL % R F A

A2 R HEREREF 0 & F ® LexisNexis 2 Fe A FALE ¢ 8 740
PR IR29 B MRS PR E R IR o d MR bk -
AR A FREF e X AR BT Bt

3
%_Jré§+’\7r}1‘;.;gr E;I}g
B ohvio hHF - RN RTEHAE SRS F A R AL Ly

/4
m

(\s.

A 3ty /B EE-HY 15 RHE BAHE20 2R FiTiE
dA NP EFREARLE IS E > EEFREEHRD MARF L S

-21-



HREZER LN RN ESRENTEFE S A A AP P A7
FRMOFERZRA ¢ FUESRIETL AR KE > UE A
AP R EG PR AN AL KBRS FHEDE

7

AP ER UELA 2R

215 25 MBI G g P o R T REE | RRGG T
EomTHRTEZE ) RGP 4 3 Thg d ) RRGG 42 Lp
S L B F e T Bl o AipE BT R IS G )

RRRMFL ARS8 - o Mt - S 2l T REE ) RAD
g 4o g Thw s RRIEAF 123 Thg g a ) RAG
B 22 0 B R GAF AT RS o d Bl- 2 FloF g 00 B
B g RGBS TE R EE | RAIGE ik g
bl > ] 6 UG R AT S A R R G o 1 Bl 6 46.7%%

B P 57.14% c 23 ¥ kA fERA O Bl ETEG Hres 2 - Gnl b o

B (A A FE)

NmniEs

-22 -



]%]._
B ARG B R 22 AR A

B (FoHkR)

57.14%

NmwkEx

Bl =
B ES L LB SRS F

B F PR G ek 20 B RE MY TR 6 ek e
EEAES TR AR RRIT 3R B TRRLE RAIGG 138
TR F A RAPT 4 o ok UFTI GRS LR £ Bk bR
B BIEB R BN F ERE 6 iR 4 82 P R T F R A
RBlenG 0 >4k T4 & ) RAIG 6 > 3 T4 g b A5
2% o Bz 2 Wlw A AT BT F PR R i % 2 RS
AR LBt A o d B2 2 Bl T gl BT F RS G o)
N EB st T L2 ) RPZ 2 #cp *Tib v G RSB » § iE
PR ERAL S LR L gk b Bl % JE65%H B 3] 75% - 1 %%

-23-



TA R Bl AR S R AR TR G BRI
Bt GlAp g ehil » A H F UIES BT L AR A AL B -G - B

EgEr TEREE )RR

FHEA (A FR)

Nt

65%

®l =
FIOREGREF B2 2R F

=24 -



FHAM (FBHR)

Nwssg &

B] v
DERS o E T S g SRR P

dok 7 3 FH A 2 B AR LT R fsiyt b 13t 35 B A
G AT ARG E R Y o F R T R A2 RPhT 10
Eodk THRELE | R 1TEER T3 d ) RAGTF 82 o4
SOUGET R RAL S L & L BehE B > Bl syt £ 5 15 e
R B0 grr Tk | Rplang 42 g TE sz ) AR
FTE 5 TG h RAGT 42 0 U HPRELF AV GIAT
T BB EABS od BT E BT ,u—-g 3 MY AT IR R SRR PR 2R 2
e % THRILEZE ) RAPuE b v g a0t b o i 2 ' UETI
PIGRAL S A B S LS o L G E G B R e Y (j8_48.57%7F)
46.67% ) ¥ A FERA] B F A R b A2 -5 o gk TF RS
2 RPlend]id s X REAIF A 2857%% 26.67% ; % Teng h RA
X B g IR LR 3% R AL S AL BRen S B PE > 14 22.86% =
£ 1] 26.67% -

-25-



g_’
ur,
Z_
g A
ko

aL,——ﬁ
IG5
2



d Pt ART U I B RS o F A AL NI REJHES
FER 6 s B % o P E R AR IR MR T R EE )
Bl BB FFRER E kehE (46.7%% 15% ) % #v Bl L FE S i 30% o
R &2 vt b PIEF PR S 225 5 & 148 (65%% 26.7%)
FORRALEW DL BHER 7 40% - @ 4% T4esd F & ) RA XA )
B2 FERETEFLREAA LT 6.7%0d P AL R
BABE > PR L IR 2 He gk TR L2 ) RA (BEWS
46.7%) > @ ¥ F TR S S B Thw siE | R (LA A65%) -
R AR R P UBIINES RIS AR LR R BE AP
Bro LIS T4 2R E2 ) et B iE 57.14% > FiviEER TR g E ) o
WHI L R T5% 0 @ F TR DR - L g e

gl

PSR

"IE)\L\

BE b et S e P BRI 2 e d R {ER > A % A
KF e BAEAR F B R B AFITHE S 5 R e
PR BRPE R E R AR M R o 2R g RN
o ARREVAERZEFEREIA D OEEFH o g A BJEF
ek 4ok A R SR P Bl T 0 2 APURL R i
Cod ¥ap L g B IP F 2P AFLF H6] 0 A agF ol ? Bk
bt MR RAFEP PR T ERREE AT H e g s o) .
iﬂgéﬁﬁ%ﬂﬁ’»%WM¢¢#wv4w@%mfﬂ FRC Y-

+ &7 1% 2% (doctrine of equivalence ) % # & H FE 4 - I P &
Fladdy Efg £ » 7 ¥ 02 b= £] 1% (independent creation) i® 5 refrd &3
2 Fd oz RAIEARES I ZEBEN 0 NG BEE 2 )

A?ugjﬁ%@Agﬁig%%ﬂ

46%W%Wﬁ%ﬁﬁ&%?WﬁK%’@$%Wf£$(mwww)&m?%usc§1m
(2007) © Z5EE I B3 20 FERIAPE 2 TR SR F IR FILY P PRy e

-27-



THE e 4 i (expression) > @ # FiEiFE ki ire
T REMAN L B chhd S Rt

¢ 3
FFUpE o AERE Y RS RA (mergerdoctring) » %A ES 2 X F

(@]
=
(€]
QD
=
o
~—
o
-4
~
N
N
1|
)
pa i
o
e
%
N
r_rs-k-t
:\\\
S
ppas}

FRG)RIR o BB IR FT AR s R I F 2 F R F R R F 2R IR
o BERE T AR 2T E R TR A SRR
5 bt g > Blderlw IE B R FE SR ch s @@+ (fairuse) X0

» 2 %
Y4 . h
v

—\

N
W
B
_H\
3
ro
k
LS,
W. ~
i
W
=
N
NENS
i)
&
u
W
\H"
‘i"‘
S
iy
\"';@
=i
=
[62]
=
ra
\w
>

drT gl AFEE RIUARERES BRGSO E S E @
FIORAPH A T30 L3F R 7 5 = A WA IR R * b R e Bt
FRERSL - AL R S FP AL R HETIEE R AL 2
RREET A g s & 2 Fog 0 R M BT E R E 2
R a5 BAHEA SRR RS iy B 2 2§ 2T
d oo @ F TR RAREE]NA b ERARDF TREEL > RIHZ

" E.g., Herbert Rosenthal Jewelry Corp. v. Kalpakian, 446 F.2d 738 (9th Cir. 1971); Landsberg v.
Scrabble Crossword Game Players, Inc., 736 F.2d 485 (9th Cir. 1984); Toro Co. v. R&R Products
Co.787 F.2d 1208 (8th Cir. 1986); Ets-Hokin v. Skyy Spirits Inc., 225 F.3d 1068 (9th Cir. 2000).
“ E.g., Arnstein v. Edward B. Marks Music Corp., 82 F.2d 275 (2d Cir. 1936).

9 28 U.S.C. § 1498 (2008).

® 17 U.S.C. § 107 (2007).

1 17 US.C. § 115 (2008).

2 17 U.S.C. § 118(c) (2008).

%% 17 U.S.C. § 111(c) (2008).

* 17 U.S.C. § 114(d)(2) (2008).

-28 -



AR AR R A B hE B e B s e T

T FERLFRESEAEY I B 2 R > RE AR T R

dok F L B F TR P EBTEMAE - LLHRE T
FdE g TR PR - X (48.57% 46.67%) 0 @ ¥ b
A AR R & b A2 -5 o LM R Ry o x AR
ol 7 $WEGREFE Z 2HID B2 g 5 - W iR
THREEE ) RPN BRI EMA R BB 2
Ao L RFEER RS T O FLARECBEERLN TR 2T R

Gyt R Y Y o

4.3 Federal Circuit ~ % — ~ % 4 8% F 3idpoor | 233t o 4

Ao B HIEG IR S = BN R B AL AT F
FEe 2 SRR R T - R WEHT B Pmu?é‘;dﬁp’i VriE e
A BEAT B O o R E - 2 B 4 i P IRE st Rk o @
7 H AL | 2 o7 T B0k B endi] i s Federal Circuit 0%tz 2 % » B
e g H AL L 2 Bk o 30 Wi b IR 2 Mt iF o P e 32t
Egyﬁbiﬁ%i«ﬁ F2riz fa s H T aE faend] i o

iﬂ}% Data General % % — 3w F 277F o firfE s a2 2 -4 1Y
BB AR AN > 5 - i FIE R H AR 2 2 GiE
FRAPPmMt 4B 29 3 LBESEH 6 2]k 3B F
TS o oo Aig 4 B S s TR s BB & Data

General 2 i en2 AR — o % — i P PR AR TR R AR R



BoEnBLAfE > W ARE - Koo

APEEST E - Gr SRR AR R TB eh— M 172 Kodak 11 ]
B DR RS L e 2 e JRE AR 4k o BRI
Bt QA 0§ 2R T AL BRI F 4 EHED TRES
EoRR G 3R Mg s R GE R R IFERRAL
Kodak Il #]i4-2 © g pr 6 455 Cesi g by RAL e 87 ik e ik}
HARDREGRDAALGFRELFFIFE LT 3 BAE
BREE RA e A TR R RRI S GleT B TR 0 X R 3 L

Mesg 28 ARl A B Tdee &2 ) AR

FhxmE kR

B sk

i EE

¥4 bR Bt ARG P R R R S

AR B R R e h IS 6 R A 4 B2 0 ]

BgE TR e, AR F LEER TRTER R F 285 Th

=

BFE )RR BF TR G FROTRARRF S R o LR

-30-



PeTgREE, RR G 3ERHE TRTEE R G 205 THhnT
gJ@ahﬁﬁﬁzkﬁmﬁwbq,g%ﬂﬁ%@’aff@@*ﬂﬁ%:ﬂ%
EHE R o AT BB T o d AF L RF  BJES G hAF > T Ao
ool BT R PR R R hAE > T REE  RRIGA 0 F
EAE R T Fh BRI AR INAFTE S G 0 BET - ] &3
WM F R R A T AR AP g TR RRIG A - F
Whkg» F4 QB FPFZRAMFLERFFLIBIEGRAER » 0071
FOEHL LB @BAEF B X Uiy R 7 ko 82
v RS A B R T LR AN 4 e b PR R & B T D

B & EIAEORE > § FEFRE

e bk (40

HE®86%
BT 6%
Nw#%E s
i~
B P IRTRIEG R R 2 Y M R R AR A

-31-



F A B (FARH)

B x50k

N w3 &

60%

=

R4
ENE AR DRI AT id;h-':' 3P *g‘;%‘ 4 Fﬁ‘g%/\wffﬁ L*Q.__%/,,\

3 >t Federal Circuit »# #& Xerox % ¢ g end| 4L » 4420 & 43
TEREE ) RP o S FTEME TR L E S RP) o & Federal Circuit
BT RAPMEEY 5 ABE RN E R T REZ, RA
Tl BEFERpMaE 2R TEFRERE ) R B3 2B FiTiEpM
% i T LE | RP] o BB AN G A F hoT Bl AT o d gt
URRSNY. —g 31 > Federal Circuit enji-» B 4p§ - R > #EJHE > 5 %
E EL L TEREE R FiEEG GG 2 Ao mExiEgy T
TEE R WG - BMANFITEOR ¥ R &2 RP| - Federal
Circuit 2L & 5 $@ &2 Fvkitm k2 > 7 Ft A & 1 Federal
Circuit g2 E 04 2 2 EEACRE E A R 6 R LAY
EMAREN A 228 Mo RPFMAEGREST R E2 D2 ERA
YR m Sept iy Rog T G e AR dAB R o i d R G Ap gt BenF I
BEEHEE T L2 R "S5 T Fmii s &) Fainz

Federal Circuit {8 F T d12_4p B )74 > 457 (For o

-32-



Federal Circuit

EEx sk
(ZEEH)

N €446%
(& #)

B Atk
(FE4E4)

riq_l.
Federal Circuit 386 #2548 % 2 2| /AL & & #

Hi b3 ts B Tl R RaiA AR it 15 2 1Y 5§ 3
g TR REE ARG TR TRTLE RA G SR T
%, Rpl
L ANE TRETEE ) RRIETIERT - X R T g A RAEK

¥ 5

#Bfﬁgmu&uj/}#ﬁp'r]"]; h%fpodé}-ﬁfﬁgﬁ_;i_ﬁ s H ke

Zh2 - o B IR TEREE R EFp L o B
PREPRE CTEET s S RRE DRSS A R WA
MR ST &2 RRIB l"?&f"l"’m'-ﬂ}%’qoﬁzw7?

TG h | RPI A R PR G blAE T RE2 ) RA) 0 » EF

SRR o IOV R AT B A R T GlemaE AT RS T

w
N

JERRBRAITRE RN M ERB - FAEE A B T3
Fh O RAIEI > A F RILE B MAIER R DL R DY §F
L S LGRS UL R e 2 L
e ?”*ﬂ“pi’”%ﬁmﬁmﬁéLﬂﬁﬁ TP -

i

-33-



Bl b @ik iy

20%

Bi#ETSk

mEELE

A47%

F%]_L__

B i padt g g & 2 2R

BEF (- HA#A W Faiag TR s R I ES ¥

TR B en R R o A BIES B 0 B B B SRE TG P 6 1 e

-

42 gE TERLEE R0 T 2B Tl s, RA F 2 B

Tiesad ) RP e AF TS 6 > B8 LoRR rt B R O 12 2

=i

AP o 3 L EgB T EREE  RA G5 R THEEE | R G
itk Mg &y RAl “HHR3 B RAIGN Bl BB FIHES & 0 407 B
Bl AFEE G AT RIBS =977 od 27 kg0 Bl

-

GPReAT o BRI 2R eA T HE PR E HT

w

Fl e B BESRBEOL L E A5 AR Y FHRET FRE

EEFEROLEFEH G IAFEE S G o R TRELEE ) BRI
Ao Bl ARET T A S SR T F A R B 2 e
- o ZEE T REE  RRE A 1% F2hA 0k - B kg o H
BRI BT B R R {RIES TR RR] > B T

BFA D > E- MG FUEOEF TR 2N F T RIESRENINS

FRARR A e BB RR 2 e B Tl L2 RS &

=34 -



B &6 %

B#ZE%
mEEE

B % AR5k

- = ¥
& L e
i ¢ He
- N i = N
iR o iR
# N 3 #
=) T e =)
%) e Y
¥s S )
~ > ~
2 2
K K

\\\\._“__..




Hu } 2B Rie 8B st B E v XA EL %
4.4 BREREFLERF H|LR P& H] PR 2B 1R

big- 08 0 A R 5o KB TINE PR S R 4 2
B e FAEATAER AL A5 2 B
D R A B AR R R R E B e 41994 & 5

— W bRk Bui' A Data General % 2174215 > 1S MM 2 FupRiEdR ¥

A=Y 'H'_;L'IJ A-niT

Tz &2, Al (LB~ e {2 HER). BELE HE > & 2002-2003
ER AL BENE SR - R 0 {2 D] 2004-2007 £ 4R 4 4p
B £ o0 1997 # %4 i bkt Kodak I %29 3 Taeap 3 4
Bl Ra s (B et 223583540 ) 7 A Rpladcd - 4 %
F£ %o B4 1998-1999 > 2001-2002 » 2004-2006 & & > FRiL F | d-fx * pt
- B> m #2000 2003 # ~ Jf;'zt"ja — g L — JE!E?'J°,‘?,\IrTw & 2007
EAPRRG A AR - RAZRRET g S BRI RS

£ A £ 2000 # Federal Circuit =7 Xerox ;i = 2_ % »
WG E Budk B gt fE 2] 2 o Federal Circult fe3% % @ F @ #hJF 0 - 24
T2 (5 R Y LI (B D FAF M) T 25
PR ARYCR - B ERE 02 1 2 BFRs4 o

-36 -



4
—— Tk
3
- - Ewe
2
—k mREE
1
0 Note: no case be
g 8 8§ 8 8 8 88888 58 8 g & found in 2008
— — — — — — [} s} [} s} [} [} [} (]
B+

= AR I e R P 1

i

PR P AT 0 0 AR R B AN g 2357 3 5 7

(

=

—?x

S Jn

v"\-'
\\\?{r

THET A G e ARy et 0 § ¥ R4 P~ Data General
HTqee sz, RAIZ 53 Kodak Il % T4esg & &, R a2 F G
non-Xerox | AR5 > EHEFERFAEIINIA L B TR
PUIAERAT o ZANEB-Xerox 2 T R L R b4 AR
LI PRI EA RAE T od BT 0 F S B 2002 £ 12§50 B non-Xerox
B AR g 2 X R K IR E B 4o A g o Xerox AR R aiE AR

EO0EFLEZFo

7 B Federal Circuit >+ & | F 2% 2 2. & E{agg%lﬁ A
i Fe 2002 & Holmes™e % ¢ » drp 2 &% 2 7 R w2t pa s

** Holmes Group, Inc. v. Vornado Air Circulation Sys., 535 U.S. 826, 122 S. Ct. 1889, 153 L. Ed. 2d
13 (2002).

-37-




A E e 2 AP 2SR » 2| R0 2R B R AL R A1 (R L R A
e EAH 0 F EJ?TJ:,_% 2 RIS JNE AR - 373 P ALK 37 0 Federal
Circuit > A 2bik & iz Aefenk i > DR 72 £ 5 & ot 37 HHE

N

o BBt ts o RAGIELE XY AE N Rl maHE &)
x> B brwd & R PR Rd g 2 £ d Federal Circuit

*Ff
—%ﬂoﬂ&%ﬁiﬂéﬂﬁ%ﬁﬁiéﬁl’4%$—%97ﬁé
4

Federal Circuit ¢ §£- ¢ — F 27 ¢ §Z48 % 1* c0pF FF 2o & 4+ &2 %0 3 non-Xerox
FARE AR AW e ehPE T Apre & o 2 AT A 4R ET > B 2002 £ 2 15
Bl BB R PRI IEOINAEGRERE 0 LR WER
IR b cnd A kg2 £+ epip k> A% ik 95 R 4 Federal Circuit

ek Becn Xerox T 2R &2 | HARE 5 T i 2 B~ non-Xerox & B 0
AP B4R BABE o Bt ¥r 2T 0 A K #k non-Xerox i B ¢
B AT g MR A RE S EEAPREERS eED

6 - =& - xerox
5
—l— 1 011-
4 Xerox
3
2
1
Note: no case be
0 found n 2008

< W0 O I~ O O O — NN 0 I U W I~
a D [o)] a O O o O o O O
a a4 o o & o O O o o O o O O
— Y v v v v O N NN NN NN

% |d.535 U.S. at 829.

-38-



E].J.
Xerox/non-Xerox | ;4-{& & chpF ¥ 5 7)) & 1

I=q

d B+ 7 e 457 7402002 £ Holmes ¢ % ¥ & §_2003 # 14 14 3
non-Xerox i B %k 2 jd-chk 2 g sech R ¥l F EONL 0 AL T R E
£ B- HIFN LT 0 g - IR B RE ?'H"éléi’%*f'?%?{? B
Xerox/non-Xerox 4 # B % > & kit o THIB L 2 L MR
Xerox/non-Xerox | ;4L P 5 7% > H P > B Xerox & T ¢ 28 &
2 ) RRIE > MUE A m A T 0 P non-Xerox c Tdew 872 | 2 T
%25 BRplF > A JRMA T o d B2 A E ST LG 0 R
Xerox i B e |- 2 BF R %7%7end 3R 0 40 1996 > 1998 » 1999 » 2005 %
2007 & & 3 — © 2|5 » 2000 # )I* HoXerox & 2| ihernE b b o 4 A i
5] @ % 2001 # T 2004 # FRl- &5 G121 0 s 3 AT
g s Xerox R Rl - 3% SRR A # o W B 6 2002 #0115 o 5

3 1

* non-Xerox F R e ’m]ﬂ,% TR 1997 £ 3 °k 5 3%.1998 £ 3 2003

75 2 FE 2] bk non-Xerox & B ; Apdten s & 2004 & B 4R G P A
g Koo # 3 4 2007 ERFHARE T 4 o o s B st

Fit 9 Hda 2 s 2 AT U4 e > Federal Circuit &4e 1998 &
Schlafly*’% - 1999 & Intergraph®®% 2 2000 # Xerox % © 7 #7itex iz v %
i 2 3| & {]4g 4p B £ 8LpF > Federal Circuit #5 - g {5 > ¥ 92 d

Hileg s i TR e, 2,A 0 ¢~ 1998 & 3 2003 & fF
= 213 ) blF non-Xerox & B> @ & ® % Fx e Holmes %k 2)4-t5 > & 2004

EMSRBAFER ARFENZ FEJEESRL 22 RERE L > 2
2 %

Federal Circuit 52 Fo - B4pgk * L2 fp & ik h Pl 12

" Roger Schlafly v. Public Key Partners, 40 Fed. R. Serv. 3d 790 (Fed. Cir. 1998).
% Intergraph Corp. v. Intel Corp., 195 F.3d 1346 (Fed. Cir. 1999).

-39 -



5 - =& - xerox

4 ——on-
XErOX

Note: no case be
found In 2008

1954
1995
1996
1997
1998
1999
2000
2001
2002
2003

RS
Xerox/non-Xerox | A-4&g cnpr B 52 % 0 (5 A4E)

T BB - 5 B FOTHE 2 Xerox/non-Xerox 2| -k cpE R 7|
it B 5 B Xerox & Mgk &2 BRI 1A Mk o kP
non-Xerox % 4% &£72 | 2 T g & J%vEJAﬁ s AR RE T o
d & F hiA kg o B Xerox R R b) 5 s # B0 2l 22 FR
o 4r 1999 5 2002 2 2006 & 5 1 it p) > His 1
< R8P ORI AR FITHERALS & Xerox JE'E]J‘F;‘Z - B EONfEE R W
wenenk # 0% % Holmes & & H s 2 &) 982 58 £ non-Xerox J B e ) »
PLS A 1 i 2 & 2| GI @ B > %% 0 B & 4- 1996 0 1998 % 2002

&0 % 2000 £ch3 kv Hp & &

FRETHERMAT S d P LR

|k R R FITHRERALD £ non-Xerox R A c RIESTEEN LR 212

PlenB R e 2 AT A HET TR EARTEMAREFE VN RL 25

- 40 -



Federal Circuit 7 Xerox ¢ &7 » (5305 Gl ¥ (THEAP M 2 IEF 248 > B
Tqrw i BBl B o 5 TER LR | R N6 B R Ap SR
non-Xerox & B 2] iz #ic® S 2EF 5 > Flm g X AeBl L - 2 A F o

- =& - xerox
4
——0n-
XErOX
3

Note; no case be
found in 2008

=t s el [ e} o ) — [ o g u b [Say

5 o 5 o 5.3 o = o} ] janl ] ] =

[ o [ [ [ oy ) ) = = ) ) =

=) = — — — — ] = ] =l ] &l ] =l
B =

4.5 BHIREERER Y XA R Pl AR R 2 MG

d AT PRERGE o R lﬁféﬁ'ﬂ tdEEL o ARERFRFARPMFE L E
E AR LR F R ERL AT o AT - NN - A
Grytmp kgt TR AREE | R STHETEE | Rl T4 % 8 |

RIS > SR AAEIE D) < oS 0 AL 2 2 4 RSPk 2 RE

E“"']ﬁ""\?”’ﬁm , ga“'y ré?ké\'/éj [EVEI'JFE"LI:‘L’L‘J/LT} , L
R SR AR A EE S 2P 5 4 S BERE A

-41 -



MEe § = CLRF M ES  fr TRRER BRI L
GRS L R L FEMARE A EESE 10 0§ 2 = LR
LRI M AR § S G RRF RN R o B Rk DR
Eo B f - SRR RN SR 2 LR F RN S
Fher Thes B R RPIPE - BRIV > S BRI R L A E A

EEkr s, B9 5 4 2t RLJIEAAMEE > j e BL BTN S

o
Holding All patent copyright

Approach [PR | antitrust | IPR | antitrust | IPR | antitrust
& K6 % 10 0 7 0 3 0
# R A% 12 4 2 1 10 3
ok B 0 7 0 3 0 4

g]..l. N
B 202 Pk * B[R Pl 2 ) 5 ] A

d RS e T T g R R S T RS RplR
Maedz g B ) RPIPE > 2k ELER SR I & ‘~—J‘ » EAave gt )k
Sk o ip B e A b fUHRAR B edE e PR AUF (T HRAR M iR g 32
o B% - fkehe gt THRE2 ) R HATEMARE
FIA B BB EFAZE c R §iEREY Thndd | &
RIPS > 2 sj2 A REF B ble AR EFALTF o Ap¥a 52
Fedp * cnF AEE L ThE L2 ) AP RIFEMAEET A & L
2 ASEREEEFARITREF L 0 8 2 kA ek R M 2 B iR R
AF TRAPM 2 B8 54 - JRALS B 5 R b e Fgt o EASRA
FREHHN-NMPLE- ERASTHEEFITELSIT UEEY R0
2L F IR B g i oo

- 42 -



=

l_
S~
ETTNS

FREL L BT IEGRBEEZ HAE o d B2

s HAATE A A ) A BBt BliRF (75%) 0 v H 5 L)
AR R LA FRE LR L EELIESEES
A S SHT  F R E SRR AT E M A R 1
LB SR AL B G 67% 0 L AEE 2 A SRR () L 33% - Blo L - B3
FEELI T L AP CRIESRER AN o Blo L - BT o ¥
SOl 2 F IR 2T E M AR A e b3 TT% 2k

i 3 SERk IRt B L 230 o

L

N
‘.‘L‘\\‘*\
rI

‘»..
B
by
N

s {

¥

7
~

/,_l_ 5 ;L’IJ ;‘

R kg o HAITE M AR A SRen Bl B TR 2 3 SRR
d

] R SR L S e 1Y

R R FIRARIER B R F N F (T % B ér_‘aigw £
NIFEM AR A HTT PR DA o XA 0 L st TR
R Tk L S R IR & I

\_

”Lrlg%\amﬁ}‘rﬂfriﬁ,?\ ;Zi;"‘“‘—}%’ﬁ HE P en¥) &
§ et

B2 T Gl R R AR R R B E Rk gE

=43 -



#EAAE (PR AR

75%

IPR
B antitrust

Bl
PEREIRTEZFHFESREREZ LS

X EFH (FFH)

E1 PR
B antitrust

Bl- -+

FRELATEZFRESRES 220 H

-44 -



#RAEK (EAFHE)

T1%

B PR

B antitrust

E]:.—L._
AR 2 4L A PR G s ¢ 2 20

BOHEJEREET e R JRFEF L RFEDTFREZE | R 5
Firppsr e B TR g2 ) R RV R BRI 2 FIEgEE 4

LR M Bl B ART PR B3 F PR A § e

It:};O

RX)
=

- 45 -



R NCSEY ER gk B WEPAS U g A E - PRt BT

'm\L

7% Py Federal Circuit s 123 R 5 — R p¥tens 54 i P 3xi2fa
2H TR AT R PIEERE A5 o BN HA-R P B R
M f:? % 2002 # Holmes % {54k * non-Xerox R Rl § # 4c cdg% » i

WA F A LS 5 B EF NP o Apas Federal Circuit A2 %

W

(E48 2 4B 5 PR PF > SR+ R B 7 E_non-Xerox R R o Ft o F
3] Holmes % e 58 o XA RPIE A S % b 29 > &Y R A%
%ﬁﬁ&iﬁ&J.’»ymﬁ?réf L2  Rhple T4z d s RA
%’%ﬁﬁéﬁﬁaﬁgmhﬁ“rﬁ?ng@Jﬁ’? ﬁéﬁ%ﬂ
AE O EBT o R REY T s RR
o R H F AR RP|: THHTLEE ) RBIFE L AR
FICRAPM Z6)¢ HF T RERPIAEFG] AR ES TN 6P 2
AR A Rrent o R o - RN HAR L < > BERER T
A - L F FAREERR -

ek s el Y Rg 0 Z R BIE G i At 0 £ Y
ke e T h ) RIS ESAF o BT g

E;
Gip Y ORGP P BRI HN L R B e

>

oo Bofs o 0 B E A Circuit eniit ¥ u—g RINERPE F%%'%;ﬁ%/ﬁf’?—- circuit
Tl o @ HETIRE ARG PR - RALT YR F TRy AT
5 B TP E e e A 1 0] SR i}ua\ P MAESRI AT o G EOY
BRLE-HFF DL TG B0 HEFfRE BRI EE R

Flo ME Zlde® R IR OBE S FAAFRIORET o 1T ARG
d A BFELARREDEELA I AB R o2 LRy kESH

i P 2R 0T G Bl R o

ey
4=

&

N

- 46 -



>
»

s}r

TR BRI Z R P AL A SR

2

ol
il
&

w

BT3B P2 ) 5] o Kﬁ; b ﬂf‘f”ﬁiﬁ CHRAS L ’é‘_ﬁl‘ﬁ‘- g v o B

- A HIEGEE S ISO B E MR B 4] 2

N

R R sk SRR IR LR

Gk ) it F A e )¢ NI Bk § 0 3R] 2R > 1SO i eh
LG o B F AR R R ﬁé“,f 7 Data General ~ Kodak Il 2 Xerox % ¢t »

Hi Hp)¢ Flehfi R > TR FM A XA 57 0 A REFIHIPE

A
% i # S BRI e A Bl

5.2 Btk B AJLAE F#AEA ISO R 2 A ¥

FIEGERFAIPF > g @ AL g 2 E 2 hipE R
5 ISO B ehliim o 13 L 2 > L IEF R B2 HIE 9 SRR
BAEREREZRERE KA 2R ER2 LU o dp
15 190 fo - BT R T AR~ 9 B AR R

Eh

Hv %

Ho S BAWEL Aoz HE ?ﬁ;\ﬁ\’ B RFR BV R B4R T
R R W RZEISO R - FEL > A RANE SR RERE IR
RPRARens £ 50k > e 1 RF B oo 1SO i i s B8 0 ¥ FIL G
?%ﬁ“@@ad%ﬁ ’iﬁﬁjimﬁjﬁ#%@kﬁﬁmﬁoﬂ&

T o A RTEES IRE L NI B F L g g o

-47 -



A g X gz B % (Data General » Kodak Il » Xerox)
g0 MR A RAEG R 1SO R bl o A o L B R A aE
FLAE DR ARG SR o FIt o Gt - FRAREBIRA Y T
BEGIP EFNANEFISO fushz BRGFER D k- H A H ©

ZRGEFRITEE M RGP AR R P AR oo

5.2.1 BABSS v. Hitachi®

BAER DI 1995 & b 2 uank b o & % ¢ Hitachi ®
B#BPGEE AL (DASDs) - Hitachi fr pFs % i i¢ * ¥ & (5 IR7% o
mm%“& FASO 2 7 > i EPH R K %mﬁﬂﬁﬁ’ﬂlﬂm
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% Bell Atlantic Business Systems Services, INC., v. Hitachi America LTD. and Hitachi, LTD, C
93-20079 JW, N.D. Cal., 1995

% Direct Access Storage Devises

%1 Bell Atlantic Business Systems Services, Inc.
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5.2.2 Telecom Tech. v. Siemens Rolm®

%2 Telecom Technical Services Inc., Realcomm Office Communication, Inc., DD Hawkins
Communications, Inc., Sharecom Division of Start Technologies Corp., CMS Communications, Inc.,
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Olde York Valley Inn. v. Rolm Co., Siemens Rolm Communications, Inc. (11" Cir. 2004)
% Private Branch Exchanges
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8 Storage Technology Corporation v. Custom Hardware Engineering & Consulting, LTD., D Mass.,
2006

% Library Control Unit
% Library Management Unit
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®" Video Electronics Standard Association, http://www.vesa.org/
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5.3.1 Townshend v. Rockwell Int’I%®

Townshend #&75 # & B »* 56K #cyp s 4p i 0% ] » & 1996 &
Townshend 324 # & 4% 3Com = £ 2 2 » 4 1999 & 3Com FE§
Townshend =& 4] » I & > Townshend 5 3Com Fr & & » 474 7 Rockwell
% Conexant & |4 - Conexant B ¥ ¥ Townshend 2 3Com %]7 it {7 &
2 % % @ & £ Sherman Act % - i% 2 % - % -Conexant - Townshend
% 3Com ¥R 2w P %+ Townshend chgt e s & > e p&
Townshend 2 3Com # 3% 85 B 4% 1 ik & 0 2B P R4 24 |
¢ chpc i > ® Townshend % 3Com I/ w BHE & drd @ 5 4 WE Fudpin
Rockwell 2 Conexant» ¥ 4+ & J B =f7% oz 2 Rockwell 2 Conexant % ¥ -
71998 & %P g% * 7 Townshend st jis 5 2 {4 » Townshend 2 3Com
AR AT V.90 i * 1 Townshend ek i o Flpb > Conexant i 5k % & F

= v

i 7 5 > Townshend 2 3Com =17 S HE &5 F 4 7 5 -

v

AW sl %02 % 271(d)iE 2 CAFC erox X R B 0 iR E

4 Xe
PR R TR R R RIS LS IR R

EAEH PR PIE S LG AR UL 5 TS AR
AR A TR R R S TR S T B I
FIE7 faEF L o

At A A% Y 44 5 Federal Circuit shR ) » 2 % (0 5 &g o

R o eV i PR RAP G B 4 e P PR SBHRPELEE R D ik

TRt FE TG R R 2 R R RS

% Brent Townshend v. Rockwell International Corp. and Conexant Systems, Inc., 55 U.S.P.Q.2D
(BNA) 1011, N.D. Cal., 2000
% International Telecommunications Union
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5.3.2 Broadcom v. Qualcomm®

Broadcom % Qualcomm #8 & & 8 5 5 Gl f > g i iR g
(ETSI) %% = & Add 204 22" (UMTS) ¥ > Qualcomm e R i
P T P 2O AT 2R A R R A ETSI 2 B R ] 24 g
AP RGN AT M g RS B g R
i < 20 82 < Qualcomm & F @i F 0 Qualcomm § £ ik
B OPRHE £ - F]pt > Broadcom #3F Qualcomm %ﬁ“r} EHEE T E KR
RUEP# b d 4 & > @ F L2 o

&2 % Qualcomm ;’%‘gi g;,aw;ﬂﬁzgﬂ cS-R N SUPESE §TE Tl E
AP B BT ) > g B g % Qualcomm srBtjie o AR BE AR B A R ARAT

Wb eriafs > pr& R2ELT P G RARGREIEE 2 (T 5 0 % 2w iR

0 See HERBERT HOVENKAMP, MARK D. JANIS AND MARK A. LEMLEY, UNILATERAL REFUSALS TO
LICENSE IN THE US, in ANTITRUST, PATENTS AND COPYRIGHT: EU AND US PERSPECTIVES (Francois
Lévéque & Howard Shelanski eds., 2005)

™ Broadcom Corp. v. Qualcomm Incorp., 501 F.3d 297 (3" Cir. 2007)

"2 European Telecommunications Standards Institute

® Universal Mobile Telecommunications System
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™ Hovenkamp et al., supra note 3
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